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BEFORE THE BOARD OF IMMIGRATION APPFALS

' UNITED STATES DEPARTVMENT OF JUSTICE
- -f - - ——————————————— X. R 7
I tre Matter of BOLESLAVS mxmvsxxs,. B8 194 566

SN Respondent. S

| Govzkmmr's MEMORANDUM OF LW IN SUPPORT OF ITS APPEAL S
_BY CERTIFICATION OF THE IMMIGRATION JUDGE'S DENIAL OF .- = .
__PN ORDER FOR THE TAKING OF DEPOSITIONS IN IATVIA -

Prelnnma:;y Statement '

'I‘hls matter is a deportatlon proceedmg in the ImInlcraLmn Couct: mx’-‘ .

New York Clt:v, the Honorable Franc1s J. Lyons presmmc. By Notlce of

| Motlon dated Aprll 5,, 1978, the Irrmlgratlon and Naturallzatlon Serv1ce o

| (heremafter "the Serv1ce") moved the Immlgratlon Court for an order
© pursuant to 8 C F R. § 242 14(e) 1/ to take the deposn.xons of siz nan-nﬁ o
w1tnesses chrrently re51d1ng in Latv1a, and the deposition of any other

>

person resndmg in the Sov1et Unlon who has personal knowledge of the facts e

relatmg to this case._ In 1ts supportmg affldav1t the Serv;lce statea thet:'. ',

"the w1tnesses were unavallable to testlfy at the proceechngs m New Yor:k

_1_/ 8 C.F. R. 5242 14(e) prov1des-

"De 51t10ns. Elther: at hls own mstance or Qn appllcatton of the
‘trlal attorney or the respondent, after due notice to all parties, a =~
special inquiry officer may, if satisfied that a witness is not reasonably L
"~ available at the place of hearing and that his testimony or other evidence = ...
- is essential, order the taking of a deposition. Such order may prescribe
* - and limit the content, scope, or manner of taking the deposition, may
direct the production of documentary evidence, and may authorize the
issuance of a subpoena by the officer designated to take the deposition in
" the event of the refusal or willful failure of a witness within the United
States, after due notice, to appear, give testimony, or produce documentary
- evidence. Testimony shall be given under oath or affirmation and shall be
. recorded verbatim. The order of the special inquiry officer to take a
depomtlon _,hall 1dent1fy the witness and shall spec1fy the title of the

[footnoLe contmued} k




A
| "ho Servmce also asserted in the affldav:Lt that, because of the nature of
tke chamee of deportablllty and the time and place oE the events whlch

L ; form t.he basis f:or these charges, the testimony scught was essentlal wmtmn

Ntne *neam.ng of the relevant regulatlons, ‘ :
fhe Immgratlon Court, m an order dated August 22 1978, fwnd that: L

the w1tnesses were unavallable to testlfy in New York anc‘i that: their

';-testmx:my was essent1a1 to the govemaent‘s case., 1;chever, m c‘fanled the
'government's motion on the basms that fair deposmlonq, wu:h a properA
"ioppormmty to cenfront the wztnesses on cross exainmatmn before an e o
: offlcer: or: tr:i,bunal w1th some degree of neutrahty," coul’.c‘i not be take:t m N
" the USSR, : (Order on thlon to Take Depomtlons (heremaft;er r:eferred tc; as .~

“Order")y Page . )

- certlflcatlon of that order.. o j ST f"t

!

" [footnote continued] offlcer before whcm the deposxtlon is to be takerx,‘ ,
. shall set forth the immigration district having administrative jurisdiction
over the place where the witness is situated but not the time, date, or - .=
‘place for the taking of the deposition, and shall state whether direct and == =
cross-examination shall be by oral examination or writtem interrogatories

guxde to the extent practicable. In the United States, examination of the
‘witness should take place before a specz.al inquicy officer; abroad,
o prefer'ably before a Service officer in a locality where he is authorized to
.. interview witnesses in expulsion proceedings, elsewhere preferably before a
. United States consular officer. The witness shall be notified onn Form -
I-260 to appear for examination. Copies of such notices shall be furnished = -
" . to the parties to the proceeding. Both the respondent's copy and the ST
record of hearing shall reflect advice as to his privilege to examine the e
witness and to be represented by counsel at such time. The officer )
presiding at the taking of the deposition shall note but not rule upon -
objections and he shall not comment on the aamlssa,bz.llty of evidence or on -
the Credlblllty and demeanor of the w;\.tness. ; R

or in combination. The Federal Rules of Civil Procedure shall be used as a . .



: Backgronnd of the Case

1. Allegations

The respondent, Boleslavs Maikovskis, is a native and’ c1t1mn of

T - Iatvia who entered the Unlted States on December 22, 1951 as a permanent

re_sldent ‘under the Dlsplaced Persons Act of June 25, 1948, ac'. amendeﬂ 50

;::_«U ".C., Apoendlx, §§ 1951 et seq This deportatlon proceedmg was T

von December 20, 1976.5 Pddltlonal Charges of Daportablllty were
| subsequently served upon respondent. ('Ihe Suoersedmg Order to é‘now ‘Cause
- and Pdchtmnal Charges of lbportablllty are attached heretf:: as Exlublt A )

o 'Ihe Order to Show Cause and Addltlonal marges allege thczt; resoandent

is deportable pursuant to Sectlons 241(a)(l) and 24l(a)( 19} of the ,

he procured hls visa by w11ful mlsrepresentatlon and becausc he ordeeced
Amc1ted, a551sted, or otnermse partlclpclted m the persecutlon of persons
because of race, religion, natlonal orlgln s OF poll.tlcal oomlon. '.Ehe
_Ordex: to Show Cause alleges that respondent, in seekmg to establlsh |
'_-(bookkeeper for the Latv1an nghway lbpartment from 1941 to 1944, y:hxle he
»'ji“was. m fact a pol:.ceman m Reze]me, Latv1a. 2/’ 'Iifle Or.‘der to S‘how Caaase ';'
’also alleges that durmg ‘the German occupation of l'_atv1a, respondent
partlc1pated in murder.; and assaults on Jews, mcludlng mner: and chlldren,

and that he part1c1pated in the arrests and executlons of peaceful c1v111an»

2/ FRespondent has subsequently admitted, in statements given to Service
investigators, that he was Captain of the Second Police Precinct in
Rezekne. - See Statement, attached hereto as Exhibit B, pages A27. ZBB,,

A47.

initiated by a S‘JPerSEGmg Order to Show Cause and Notlce of El?,armg 1ssued RIS

Immigration and Natlonallty Pct of 1952, 8 U. S C. 1251(a) (1) ’ (19), because _ =

i ;ellglblllty for an 1mm1grant v:.sa, falsely stated t:hat he was emplm as a'




inhabitants of the village of Audrini, Iatvia and the burning of the

village.

2. Proceedmgs to Date o | ‘
Fx.ve Israell w1tnesses testlfled in the deportat:.on proceedmg m SRS

Cctober and December 1977. 3/ 0'1 ‘October 25, 1977, the government called

'reSpondent as a w1.tness. , l'eSpondent refused to testliy on the groun ds that“‘; j
. be could not be cornpelled to teStlfY and J.nvoked hlS prx.vﬂ.ege under the =

Flfth Amendment E!he Imrnlgratlon Judge ruled that respondent could be
: called as a w1tness but that he could mvoke h:Ls E‘lfth Pmeﬂcknent px.1v11ege .
" agamst se'l f-mcrmmatlon. 'Ihe court further ruled that 1t was w1thout L

power to compel respondent to testlfy under threat of conteupt Respondent -

was called to testlfy several other times in November and December 1977, B
: but each tme he 1nvoked the Fifth' Pmendmentf R -

. ‘Ihe Unlted States Dlstrlct Court for the Southem D:Lstrlct of I\éw Yor}' '

| ruled on March 10, 1978 that respondent could not assert the Flfth

: pmendment under the facts present in this case, and 15;@ an order

: dlrectl.ng respondent to answer questlons whlch had beerf. sxﬂ:mnltted

(. S. v. Malkovskls, 1\418—304 ) 'Ihls rulmg was uphelc’t by the Secondk

: Ceru.'l.tf‘ Cburt of Appeals on September 13, 1978. (Docket No., ‘78-6079 )

'3/ Duaring this testimony, the Immigration (ourt issued an order barring
the public from the deportation hearing. Members of the general public
sought an injunction in the United States District Gourt for the Southern
District of New York to have the hearings opened to the public. The
injunction was granted by the U.S. District Court on November 8, 1977.
{Pechter v. ngns, 77 Civ. 5190. ) o



B

) , (h Aptll 5, 1978, the Service, by Notice of rvbt:mn, requested the

Immgratlon Gurt to issue an order under 8 CER 5242.14(;6:) allowmg the

government to. take forelgn deposnlons of various mdmmuals currently

o resu‘;l ing in latvia, 'J‘.hls motlon was accompanled by t:heu suggortmg

“ aff:.davxt of Martm Mendelsohn, ESq., Chief of the Specxal utlgatlon Umt |

_for the Servxce. (NOthE of Motlon and Affldavxt att:acheﬂ hereto as
'.f’fExmblt C ) In Mr. Mendelsohn 'S affldava.t he stated mter alxa Lhat

| records suppl led 'co the Serw.c:e by the U.s 5.R. reﬁle"ted that responc’ient:

) had been convxcted in absentla m Iatv:.a of Hz.gh, 'lreason tmder Artxcle 59,
i Part I, Iatvxan Cr:unlnal (bde, for dlrectmg and/orf part:lclpaung 11’1 (l)
' the destructlon of the vxllage cf Audrml, Latv:’.a am t:he: mss murder oﬁ

its resxc‘ients durmg t:he Secend World War, (2) t:he extemmatlon 01 I‘.atv:nan

” _re51dents of Jewlsh and Gypsy orz.gm durmg the Second Vbrld War, and (3)
tbe cieportat’.xon of Latvxan re51dents to forced Iabox:' :m MZJ. Garmany
~(Nf=nﬂelsohn Affldawt g 3) Mr. Mendelsohn alsa stated that based up:»n

| mformatlon and bellef each of the witnesses whc:se d‘eposxt:lon was sought
- had testxfled at respondent's Iatv1an crlmmal tr::r.al (Mem"ielsohn Affldavxt:
" 4) and that the Unlted States Government's effc»r!:s to secure the
a attendance of these wltnesses m the present proceeﬁmg bad been o

A3

,,'iunsuccessful (Mendelsohn Affldawt m[ 3 & 7}. E‘:maelly, &, Fienéelsohn
stated that any wm.tten :mterrogatomes supplleé‘ by the ::esoondent to these 7 ’
, wltnesses would be pmpounded, in the event respcndent axﬁ/or his counsel e

A", chose not to attend the éepomt:.ons (Mendelsohn Affldavx.t 1{ S).

By affs.davz.t dated April 28, 1978, respondent's coxmse}. opposed the

Service's motion on the followmg g;'ounds: (1} ™he Ua:.ted States has




nevar recognized the occupation and incorporation of Iatvia into the Soviet .
o ﬂnion“ (2) the purported 1nadm1.ssm.b111ty of respondent's latvian crlmmal , |
' c,onvmtmn m these proceedlngs precluded the examination of the w:Ltnesses

by deg:s:.tmn pursuant to 8 C. F.R. § 242.14(e); (3) the gcvermnent had not ‘ |

) would be cr what efforts had been made to secure thelr presence in Lhe

; mterrcgatorles in lz.eu of attendance by responaent.’s counsel aeprweﬁ

respondent of the rlght of cross~exam1n1ng these mtnesses and, t:hex,efere . ”

o to bear the "necessary and mc:tdental expenses” of respondent's counsel for

,': his partl(:lpatlon in these proceedlngs. (Afflda\ut attached hereto as
VEKh].blt D.) ; } o T ' v’
, In an affl.da\nt dated May le 1978, the government adchessed V -
', 'resoondent s argument that any order: for the takmg of deposmlone should
. require the government to pay the travel expenses of respondent's counsel. o
. The govvermnent mted that an al:Len s fmanc:x.al status could not bc a :
determmatx.ve factor ;m the enforcement of our nmnlgratlon laws- ‘ Furi:her, e
= it was mted that even xf the Irmnlgratlon (burt assx.med the allen'

A_ fmancr.al status relevant to thJ.s mtlon, no ev1dence suogorung the : B

:"V:respondent‘s cla.un of 1nadequate means had been submitted. Wlth respect t;o o

: respondent‘s objectmns regard ing the govermnent"s efforts Lo secure t:he
presence of the mtnesses and the substance of thelr testmny, the |
government Subrnltted substantlal docunentatlon denwnstratmg that the

- proposed witnesses were urtavallable and that their flrst hané{ observatmns

‘ ."suff}.cz.ently denmnstrated what the testmony of ‘che proposed mtnesses e

tnited States’ (4} the Pmcedure °f Pemlttmg respenc‘z‘ent to submt wz:x.twa SRR

- 1f the (burt were to orﬁer the depos:,tlons the govemneat nusi_ be requzreﬁ u




were essential to the prosecution of this action. 7 (affidavit attached
hereto as Exhibit E) o
'By’affidavit dated dune 9, 1978, respondent. repli;ed again to the
Government's rmtion. ‘Vhile concedlng the witnesses' unavallablllty,
n counsel opposed the proposed dep051t10ns on the ground that he expected o

thelr testlmony to be the same as that prev10usly ellcted ourmg the T

» 196.,» I.atv1an tr1a1 (bunsel clauned that these depomtlons muld,

) therefore, g1ve the 1965 proceedmg an air of lecallty" ‘Whl(‘h J,t allecredly

‘ "does not have in thlS country . (Aff1dav1t attached hereto as

' E{ﬂlblt F )

I.n June 1978, Judge Lyons reconvened the hearmg on the motlon for

d°p051tlons, and requested an income affldav1t from resmndent and hrlefmg |
on the questlon of whether conductlng depomtlons in Latv1a would o |
.constltute recogmtlon by the Unlted States of Iatv1a.' Responod'xt SR
submitted an aff1dav1t of' 1ncome on July 6, 1978.. (Attached hereto as
Fxhibit G) The government subrnltted its memorandum of, law in support of

1ts motlon to take deposrclons, brleflng the recognltlon questlon as well

- as other legal 1ssues, on July 14, 1978., (Attached heretn as Exhiblt H.)

The Itmnlgratmn Judge denled the motlon for the tak:mg of depf:sxt:mns '.)

in ]'.atv:.a on August 22, 1978. In hl.S order he stated- |

"E.Vents of recent days and weeks make it perfectly clear: that the
process of Soviet justice and the operation of the Soviet Criminal -
Justice system is devoid of credibility and carries with it the
condemnation of free men everywhere including the President of the
United States. It is, therefore, inconceivable to me that ¥, as an
official of this Government, should take it upon myself to delegate to
a Soviet prosecutor the taking of testimony concerning events which

- that same prosecutor's office used as a basis for respondent's in

~absentia conviction. It is highly Jmprobable that any fair testmg of




~ the truth of such testimony before a saviet court or prosecutor would
be available to anyone in thé Soviet Union. 'To suggest that the S
process of confrontation and cross examination would be available even _
- if the respondent and his attorney were present is to suggest t.he R
i~1mposelble," (Order, page 3 ) ‘

o It is my conclusmn that elther on the bas:Ls of my lmlted authc)rx.ty ,
‘or in the exercise of my discretion it would be inappropriate foxr me .
- to order the taking of deposmtlons before a SOV:Let proqecutor- o S
: (Order, page 5) . , , S 4,

" ']('I‘ne Order 1.s attached hereto as E:xhlblt I. )

- before the foregomg order was 1ssued, lawyers for the gcvermnent: had Y
Ztraveled to Latvla in July 1978 to obtam statements from the pmmseﬁ

v‘thnesees and to clarlfy the procedure that muld be followeﬁ m. }:atvia ﬁcn, S

; takmg deposxtlons. Ebur of the suc mtnesses 4/ were questmne& by SDVlet
A"*".'LOfﬁClalS in the Presence of the U.S. govermnent lawyers the U.S. A
' government 1awyers were then allcwed to ask’ thelr own quest;t.ons. (A A

transcrlpt of these proceedmgs 1s attached hereto as E:xhlbn.t K.)‘

h . f_ _‘ "  Fxpected Testzmony of the Latvian Witnesses . ,, S

Each of the proposed deponents has prevmusly glven statements ana h

; testlfled at Sov:et crmmal proceedmgs regardmg resgondent and the

Cn thxs; bas:Ls,

,evente occurr:.ng durmg the Gennan occupatmn of Iatv1a. 5/

4/  Two of the witnesses were ill at the time. See Hospital Gertificates
kof Vlad:.slav Ieish and Anufru Dervmleks, attached hereto as Exhzbz,t; Jm :,

L 5/ I addltlon to the July, 1978 statements of the four Iatv*xarz mtnesses o
" who were not ill, all six witnesses had been questioned by Soviet officials
7 in 1976, in response to a request by INS. (1976 statements of all six
" witnessesg are attached hereto as part of Exhibit E.} All six had also
given statements or testified in connection with the 1965 trial in which
respondent was convicted in absentia. Some of the witnesses have also
‘testified in connection with war crimes trials held in Germany. All of’

this testimony was given in latvia.



‘the government expects each of these witnesses to testify i:hat respondent
was cmef of the Second Pollce Precinct of I%zekne, Iatvxa fr.om 1941 bo o
| 1944, and that: he ccmmxtted » or participated in the cmmssxon of

e atrocl,tles that render h1m deportable under &ctmn 241(a} (19) o£ the S

e Irngra*mn and Natlonallty Act of 1952. 8 U.S.C. §1251(a}(1g)._ 15,:‘/ e

 Ianis Ianovxch Kalnm' sh is expected to teet:.fy as fo}.lows Kalnm sh, ke

"“was the leader of a pollce um.t under respondent’s ca:mzam frcm 194l to

Al944, Respondent ordered pollce in Kalm.n sh's um.t and in cther umte to '.'

- round up Jews and shoot them, and the pollce did so. f '7'
~ Anton Yanov:wh thﬂccvskls is expected to tes’c:.fy as follows' e

Zhuknvskls served as a polmeman in one of the umte under respowﬂent’
- cornmand from 1941 to 1944. Zhu}covskls per:sonally saw respondent pzreseﬂt, at o
& large scale executlon of Jews. At thls executlon, responaent was in . .

charge of t,he pol:.cemen guardmg the executlon s:.t;. t(x see t:hat no Jews; -[ o

 In December 194}. or January 1942, two pollcemen were shot in the ‘ R e

. village of ,Audrml, Lat\rla“ ™ avenge thls, responcent orgam.zea an o

mhab:;.tants of the v111age of Axxir:ml, mcllﬁmg mnen anc'f chxldrcn, m the R

;L'Anschupanl I-n.lls near Rezekne. %spondent prepareci the s:.t:e of the -

executlon and posted guards along the road to the Slte to prevent t:he L e

*‘:‘”escape of any of t:he Audrml re51dents. Zhukovskis was J.n change of one of o

- the guard units postedby_respondent. Respondent was present durlng the



'executlon of the Audrini residents and then durmg the shootlng of 15 to 18
Sov:Let prlsoners of war. After the execution was carrled out, respondent
- ordered Zhukovskls and other pollcemen to kLll any survxvors.. »

‘Onufriy kazmlrovmh Dervanlyeks is expecte& ta test:.fy as follows‘ ; , : ' |

5‘-..Dervanlyeks was a pollceman ;m one of the units uné’er resmozﬂent’s ccmuana S
frcm 1941 to 1944. Dervam.yeks was present when respondent an& B

respondent's superlor offlcer: ordered ‘the ar:rest. oﬁ &II. men, xmen anc‘i

"chlldren of the v1llage of Audmm.. ' He was also present when respondent ;" e
,and hls superlor offlcer later ordered the v:Lllage burned ﬁmm e

Aleksandr V1ntsev1ch Reldzans is expectec} t:q test f Y 2 fOllows* S

mldzans was a pollceman in a unit under resmndent's cma fr.cm 1941, to

A _'i944. Reldzans was present when respondent called for pollcemen to take

voart in the klllmg of the Audrml resments. msgandent declared that 1t .
' ‘7'was the duty of pollcemen of the Second Precmct tct c:arry cmt: these T
) ‘exec-utlons.; Reldzans did not w:_tness the AudrmL exec:utmns, but saw o -

'; tr'uc:«:s travel ing to the mSchupam Hllls and then hearci ngShOLS com:.ng

"j;from the Pnschupanl Hllls whlle at his guard posf:; on the day Of the . T

Anton Konstantmov:.ch nglmxeks 1s expect:ed‘ to testlfy as follows- o

‘»'_iﬂlgllnleks was a pollceman in a um.t under respondmt‘s comma:nd frcm I°4l

- to 1943. In the autunn of 1941 (:m a separate mcxdent fmm the exe“utlon

of t‘ae re51dents of Audrml) respondent orderea M:Lglmleks to guard tha

 road leading to the Anschupanl Hills to prevent passersby from seemg what

was going on and to prevent anyone from escapmg from tf;er mschupan:. H’J.lls-



. ’ . _ -11-

while at his post, Miglinieks heard trucks coming and going, volleys of
gunsnots, and screams commg from the Anschupani Hills.

At a later time,. respondent summoned Mlgllnleks' unit to the Second

Precmct Statlon and asked for volunteers to part1c1.pate in the executmn a

| squad for the Audrini re51dents.

Vladlslav Domn1kov1ch Leysh is expected to testlfy as follows., l:eysh

,’,_was a pollceman in a umt under r’eSPOrldent's conmand from 1941 to 1944‘ e

L dur:mg part of that tlme he was senior pollceman of Lhe urut. Respondent'

. as Chief of the Second Pollce Precmct directed all pollce act1v1t:Les R

. within t.he terrltory covered by I.eysh's unlt.., All arrests in the terntory' ;: .

-were carr:led out on respondent's orders. ” - _ BER
Ch one occasion, respondent ordered\the publtc hangmg of a Jew. who

o hpd been hldden m the v1llage of Dzergllovaa mspondent ordered the S

B villagers to w1tness the hanglng, and threatened them w1th a smular fate ’

£ ’they hid Jews. Ch respondent's orders, Ieysh tooP part Jn the arrest '“'“,- |

‘which’ respondent led — of those v1llagers who had hldden the V,Lctm,
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ARGUMENT

I. 'HE BOARD SHOULD ACCEPT CERTIFICATICN OF THIS APPEAL, EVEN THCUGH IT IS
. “NTERLOCUTORY IN FORM, BECAUSE (1) IT RAISES AN IMPORTANT ISSUE IN THE
AIMINISTRATION OF THE IMMIGRATION LAWS AND (2) THE GOVERNMENT WILL. -
SUFFER IRREFARABLE INJURY IF IT MUST WAIT UNTIL A FINAL ORDER IN ‘I’HIS
CASE BEFORE APPEAL. :

Although the Board of Imrnlgratlon Appeals does not ordmarz.ly

entertam appeals from mterlocutory demsmns of Imnlgratz.on Juoges, the :

. A'regulatlons do not preclude 1nterlocutory appeals, and the K)ard has

recognlzed thelr proprlety in 51tuatlons smllar to thls one. ﬂ In Matter ci
Ku, Interlm Dec151on #2506 (BIA 1976) v the Board's most recent dz.scussmn :
of the subject, the Board set forth the c1rcunstances in whlch 1t mu.‘l.d -

,\—rev1ew 1nterlocutory deClSlonS ¢ elther by certlflcatlon or aopeal ’ as

E follows-'\- o

"m occasmn, we may assume jurlsdlctlon by certlflcatlo'x 1f an
interlocutory order raises a significant issue involving the
. administration of the immigration laws.” See Matter of Seren, Interim
- Decision 2474 (BIA 1976). In addition, certain orders, although -
- interlocutory in form, may be far-~reaching in effect and have a ‘
- .sufficient degree of finality to warrant appeal jurlsdlctlon, See
Matter of Fong, Interlm Decision 2280 (BIA 1974)." ' : U

.In the mstant case, the Immlgratlon Cburt's demal of t:he ENSEOE

govermnent's request for de}_X)SlthnS in Latv1a ralses very SIgmf}.cant;

, these mtnesses (and by mollcatlon, any other w1tnesses in ccxmnum.st

— countrles) w1ll ‘be entltled to no welght whatsoever. &/ t[he goverment o

- 6/ The immigration judge stated the followmg in that regard =
" Indeed, the problem of proof of the allegations sought to be proven
may be insurmountable, even if the depositions were taken under the
nvention on the Taking of Evidence Zbroad in Civil and Commercial

[footnote’ contlnued} o

1.,sues mvolvmg the admmlstratlon of the mnlgratlon Iaws.f '.rhe Cburt has

1n effect ruled before any testlmony has been taken, that the testlmny ozE




believes that this proscription, if allowed to stanal, would suﬁstantialiy

and unfairiy prevent it (hot to menvtion respondents who seek excdlpatcry

Atest:mony in ccmmumst countrlas) from obtammg necessary and probatlve
- evidence in a s:.gnlflcant nunber of deportatlon proceedmgs. T

The issue of obtalnmg depOSltlon testz.mony of witnesses in waet anc] DTl

"r"'f,'Eastem Enropean comtmes w1ll be of essentlal mportanc:e m a large S

; fnunber of deportatmn cases whlch have been fllea and are Ilkely ta be
8 ;flled in the future by the govermnent agamst alleged NaZl war: crlmlrza,lsr
(See Affldaw.t of Walter Rockler, D:Lrector, Off:.ce of Specn.al R
Investlgatlons, Un:.ted States Department of Justlce, attached heretc |
g Exhlblt L.) ‘Ihe 1mportance of this issue is underscoreci by rec:ent Pas;saée

of Sectlon 24l(a) (19} of the Immgratlon and Natlonallty Ac:t 8 U S C. i

Section 1251(a)(19), as amended by Section 103, Act of O:tober .m, 19?3,

3

P.L. 95-549 92 Stat 2065 7/ and by the fact that a new um.t of the:

t

[footnote contmued]

.Matters. The absence of personal confrontatxon and demeanor ev:denc:e
deprives the trier of the facts of one of his most valuable . RPN
tools . . . I have already stated my view that any genuine challange R

- . to the testimony of these witnesses before Sov1et prosecutor would not
S be toler:ated. , (Order, page 4. ) : N :

1 f '.Ehat sectlon reads as follows«

- ,”Any allen in the U‘nlted States (mcludmg an al:.en crewman) shall,, Lo
upon the order of the Attorney General, be deported who... S .

{19) durmg the pericd begmnmg on March 23, 1953,, ana enc‘ung on May o
8, 1945, under the direction of, or in assoczatlon w:.t:h-—- L -

(A) the Nazl gcvernment of Germany,

- (é) any government in any area occupled by the mllltary forces of
- the Nazi government of Germany, «

k (C) any government established with the ass:;stance or cooperatmn
of the Nazi government of Germany, or o

[footnote continued]
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Justice Department the Office of Special Investlgatlons, has recently been
established to locate alleged Nazi war criminals and to institute
d_enaturallzatlon and deportation actions against them, where 3ust1fied.

A Many” of the cases this office has brought or will bring wil}. deéend on

| :_testnnony of w1tnesses currently re51d1ng in the Sov1et Tnion, Poland and :
Vother Eastern E:uropean countries. In many cases it w11.l be dlfflcult or o '
possmle to brmg these w1tnesses to the Unlted States to test:.fy, as, E
mdeed, all partles agree 1t is in thlS case. ']he only practlcable means’
H"z:fof securlng thelr test:unony 1s by deposltlono Denymc_; the govermnent the

4’ _'ooportunlty of takmg these dep051t10ns could allow proba..xle war crnnlnals :

actlon.. Indeed, if the order below is applied to respondents who seek
,wfza-cos].tlons to secure exculpatory testnnony (and we see na reason why 1L
_would not be) P persons accused of war crmes “and nmnmratlon f}.auo would be
; unfairly hampered in presentmg their defense. B ; ‘ | : |
This appeal also raises the broader but equally m}_:nrtant issue of R

the soope of an 1mm1grat10n Judge s discretion to refuse to order et

:" dep031t10ns under 8 CFR § 242 14(e) when a w1tness is not reasonably
avallable at the place of hearmg and hls testnnony is essentlal. S(he ,
: ,ImmJ.gratlon Court's order denymg the request for depos:.t:.ons soec1f1cally

found that the Iatvian w1tnesses are unava11able to testlfy in the Unlted

[footnote ‘continued] .

(D) any government which was an ally of the Nazx. government of
- Gemany, . . :

ordered, incited, assisted, or otherwise participated in the :
persecution of any person because of race, religion, national orlgm,
or polltlcal opinion." : o

to 11ve out the rest of thelr llves in Anerlca, free £rcm approprlate legal _' ' S




States and that their testi:rony is essential to elements of the
govermment's case., (Ordex, pages 4-6.) As we discuss be}.'ew; there are
clear llmlts on the Irmnlgratmn Judge's dlscretlorx in suc:h cncmstances. -
V(See pages 19-26, 1nfra ) ) o B e

The necess:Lty of an 1nt:erlocutory appeal in thls cam 15 emphaslzed by

»

g the 1rreparable mjury the govermnent my suffer lf these deposltlons are |
not taken soon. ‘ tihe proposed deponents range in age frcm 62 to 80, ana at o

"fleast tm have a h].story of health problems (See fbotnota 4, supra } If

| N put on h:.s case, wa:at fc:r a decns:Lon by the Irmmgr:atlon Mge, and then
take an appeal to the B::ard of the Inm:Lgratlon Judge’s dmltlon order: . 1t:
'1s entlrely poss:xble that some of the w1tnesses the goverment eekc to ' '
depose w1ll have d:Led, and thelr testlmony w:Lll be metre:waoly lost -

| The ur:gency of deoosmg aged v;ltnesses is well recognnzed | I’mle -
2Ha) (3) of the E!ederal Rules of C1v1l Procedure promdes for: th.e takmg of |
| deoos:.tlons to perpetuate testlmony pr:lor to mstltutmn of an actlon or .
ndmg appeal where do:mg so may “prevent a faxlu:t:e or delay of 3ust1cel "

and courts have held that the advanced age of a wx.tness 15 an mocrtant

consxderatlon in such an 1nqu1ry. See, .g., DeWagenknecht v. Stmnes, 25& o

“,for Rule 27 aePOSltlons granted}, In re Boland; 79 E‘..R.D. 665 (n D.C. o

) 1978). 1 T C T “ 'ff:f/,f' )
mreover, courts have elso recognized the importank:e vef allowing an
interlocutory appeal of a denial of a motxon to perpetuate test.mony by

depos:.tlon. The ']hlrd Clrcu1t in Ash v. Cort, 512 F.2d& 909, 911 (3d Cir.

' the govermnent 15 forced to complete 1ts case, wmt: for: the resoondent: to S

F.2d 414: 417 {D.C. C:Lr. 195?) (mtness seventy—fcur yeax:s of age, mtlon
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1975) stated that "[ulnlike the usual discovery motion, the denial or grant
of which has been con51dered 1nterlocutory and non—appealable, motions to
L _dperoetuate testmony must be judged by different standards." 512 F.2d at

v 911,

" "Qur holding that Rule 27 relief is reviewable is compatible with
~ traditional rules of finality as stated in Eisen v. Carlisle & .~ =
Jaquelin, 417 U.S. 156, 4 S.Ct. 2140, 40 L.Bd.2d. 732 (1974) . « « -
~ Eisen states a two pronged test for detemmining finality. The - -
- district court's order must not be tentative, informal or incomplete . B
and it must deal with a collateral matter, which could not effectively ~ . -
*  be reviewed on appeal from the final judgement. 417 U.S. at 171. = = . -
- " Clearly the district court's order on this matter is not ;mcomplete.
- The possibility that testimony will be lost forever unless review is
" afforded immediately brings this case within the second Eisen test.
_‘Rev1ew of the final judgment can, in no way, mitigate a loss of -
- testimony from a witness' death, or from the destruction of evidemce R
- sought to be preserved by the R.xle 27 motlons.," 512 F.2d at 912 L
: .12. (empha51s added ) : e R

See also Crateo, Inc. Ve Intermarls, Inc., 536 F 26 862 (ch (‘JL 1976),

cert. denled 429 U. s. 896 (1976), Mosseller v. Um.ted States, 158 F-E - P

: :380 (24 Clr. 1946)

In Texaco, Inc. v. Borda, 383 F.2d 607 (3d Clr. 1067), the court-nf

aopeals granted a writ of mandamus, holdmg that the dlstrlct court judge

had abused hlS dlscretlon 1n refusmg to grant defendant leave Lo take

k plamtlff's dep051tlon “m v1ew of the prevallmg fact_ual Clrclmstance;, Lo
383 F.24 at 608. In part1c:ular, the court of appea]_s noted that "[t}he
5_c1rcumstance that '[the plalntlff] 15 71 years old' is qulte m6anlngfu1’" g,.f_;d

383 F.2d at 609. 8/

- 8/ The requirements for a writ of mandamus concerning an interlocutory

'~ order in the federal courts are, of course, much stricter than the -
requirements for .an interlocutory appeal or certification to the BIA, as
set forth in Matter of Ku, Matter of Seren and Matter of Fong, supra. As

- [footnote continued}



While the Board has reqguired only that an interlocutory appeal, to be

- proper, raise a “"significant issue involving the administration of the

1mrmgrat10n laws -~ (Matter of Ku, supra; Matter of Seren, Interlm Dacm;r.on co

s 2474 (BIA 1976), Matter of Fong, Interim Dec151on 2280 (BIA. 1.)74)),

',whlle thlS case raises such an 1ssue, the irreparable J.njury llkely in thls Chn

 case is an addltlonal reason for the mard to hear th:x.s mterlocutury

‘appeal. 9/ The gcvermnent's appeal of the Imnlgratlon Judge's or&er

]denymg 1t the opportumty to depose men rangmg in age from 62 to 80 years -

[footnote continued] .. - the Supreme (ourt stated in Kerr v. United States

- District Court, 426 U.S. 394, 402 (1976) “The remedy of mandamus is a . _
drastic one, to be invoked only in extraordinary situations."” fThe - .

extraordinary nature of this writ is no doubt due in part to the fact that

interlocutory appeals to Gourts of Appeals are limited by statute (28 USC

1292) and the writ is not to be used as a substitute for appeal.

Schlagenhauf v. Holder, 379 U.S. 104, 110 (1964); Kerr v. United States

DlSt]’.'lCt Court, supra, 426 U.S. at 403, ; e

: S/ - The I:mnlgratlorx Judge suggested to the govermnent tnat:

"if they are convmced that my p051t10n in thls respect [deny).ng the T -

-~ order for depositions] is incorrect, that they take whatever testimony - -

they choose in whatever manner they choose, upon prior notice to the .

. res;ondent of their intention, advising of the time, place and manner = -
~in which they propose to conduct the interrogation of the witnesses., * - =
- The work product will have been preserved and they w;v.ll not have been R

i hamed by t:he absence of a formal order." = = - T R

(Order, pages 5-6. ) 'Ihls, of course, wz_ll not solve the pmblan. Wl.tl'nut'
‘an order from the Immigration Court, there is no reason for respondent's e
. counsel to attend, and every reason to stay away. The Immigration Judge -~ - .
' has already expressed his view that the depositions would be of no valwe, -

even if taken with respondent's counsel present and allowed to conduct -~

cross examination. It can hardly be imagined that the Immigration Judge

- would accord any weight to statements taken without cross examination.
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old should receive the same qu1ck review that is possmle in the federal

courts . 10/

10/ Federal courts recognize the imminence of irreparable injury as a
basis for an- mterlocutory appeal in other situations as well. In the
federal courts, the situations in which an interlocutory order may be . |
. appealed are set forth by statute. 28 U.S.C. Section 1292. Althowgh - . .
. interlocutory review of orders dealing with temporary restraining orc'x'ers T
... are not within the statutory jurisdiction of courts of appeals, "[tlhe
- cases seem to be edging slowly toward a principle that rulings with respect o
~ to temporary restraining orders are appealable on a sufficiently stromg .
- showing of potentially irreparable injury." Wright, Law of Federal Courts =
(3rd ed.}, pages 513-514. See also Massachusetts Air Pollution and Noise
~ Abatement Committee v. Brinegar, 499 F.2d 125 (lst Cir. 1974). A factor
appeals courts may consider in determining whether to grant interlocutory .
“review is that "[a]n erroneous ruling may mean either that subsequent trial
court proceedings must be duplicated later, or that -they will be adversely
. affected without any later opportunity for correction."” Wright, Miller,
- Cooper & Gressman, Federal Practice and Procedure (1977 ed.), Section 3920,
page 6. See also, Colonial Times Inc. v. Gasch, 509 F 2& 517, 523 (D. C

Cir. 1 975)
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II. ’I’HE IMMIGRATION COURT ERRED IN REFUSING TO ORDER THE TAKING OF
DEPOSITIONS IN LATVIA.

8 CFR § 242, lé(e) prov1des that “a spec;Lal mqm.ry offlcer may, 1f.

- satisfied that a withess is not reasonably avallable at the place of

hear:mg and that hlS test:.mony or other ev1dence is esse"xtlal, order the

o takmg of a depomtlom“k' The Imlgratlon Judge found in aur case that
" (tlhe w:.tnesses . o e are not available outsu:‘ie of the S:vlet Unlon.'f ‘;
M},AA(Crder, page 5 ) Eyemtness test:unony of respondent s partlclpatlon 1n R

k, mass murder is clearly relevant to hls deportablll.ty., , 'Ihe I:mnlgratlon -

N Judge recogmzea the essentlal nature of thlS testmzony.

f ”[‘I‘] he depos:.tz.ons are sought by the Govermnent for the purpose w’uch
- they state in their motion, the proof of essential elements in their
- case otherwise not available anywhere else in the world. It follows
. that if that evidence is not produced that part of the case :atself S

falls." (Order, page 6. ) , o » R o

“The prerequlsxtes to the grantlng of an oréIer for the t;akmg of .,
B de‘:osn_tlons are therefore met 1Y/ Whn.le the regulatmn states that the

-

o Imrnlgratlon Judge "may," 1f satisfied that these prerequlsltes are met R

orcer the dep051t10ns, 1t does not state on what grounci‘s an mm1gratlon '

,f' 3udge may pmperly refuse to issue such an order. We do mt contend that

;‘ana:munlgratlon Gourt must order deposxtlons in all cases m whlch a w:r.mess |

SN L

OJI‘

-is not avallable at the hear:lng and hlS testlmony is essentlal.u-

: ;'11/ his dlsposes of respondent's third ground for opposztlon to the
a depositions, as set out in paragraph 4 of his affidavit of Aprll 28, 1978
" See page 6, supra. .
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position here is s:mely that the Immigration Cour:t"s reason for refusmg to
order depomtmns in this case was improper. 12/ ’

As noted the Irrm1gratlon Judge denied the motlcn to take dep031t10ns
in Latv1a based on hls a grl i belief that fam: deposx.tlms could ot be

| taken in the Soviet Unlon. Whlle we submit that such a b&lief is mlstaken,ig S

o and that fan: dePOSItlonS —_ that 1s, dep081t10ns in whlch the w1tness can Lok

testlfy fully and truthfully, subject to. cross-exanmatmn — can mdeaa s

»f take place on Sov1et 5011 _/ 1t lS not necessary for the Board to declde
'-vthat questmn now., 'Ihe order to allow depos:.tlons shculd issue. fme

‘f:deposnmns w:Lll then take place. Respondent's ccmnsel czn attend or, at. Sl

_:j‘lz/ In Colcmal Times, Inc. v. Gasch, 509 F.2d 51?, 520 @.C. cir. 19?5), L
" the court of appeals stated the followmg ccncem}.ng Rule 38(1’3}(4} of the R
' Federal Rules of C1v1l Procedure- ; A L T I

B o '. - ,"'.Ihe problem of 1nterpretatmn ralsec‘l by the - Subpart anﬁ 1ts A N
o : ' - commentary is a result of the fact that the rule states that the 3udge I
Tmay® 1ssue an order permitting depositions by other than stenographic =~ -~

means. The Rule does not state what grounds a trxal ]udge may offer
for a refusal to issue such an order.“ , L s

"Ihe court of appeals held that the dlStrlCt court. had erred in refusmg to
:.31ssue such an order. See also Ash Ve Cort, 512 F.2c 909 (3d Clr. 1075).. ‘

13/ 'Ihe takmg of testlmony in. this case w1ll be pres:.ded over by an -
{;offlcn,al of the General Procurator's Office of the U.S.85.R., under the = . =~ i
‘criminal ‘and procedural laws of the place where the depositicn is held (im ~ e
‘this case Latvia). Attorneys for the government and for the c’iefense mll T
be allowea to be present and to questlon the mtnesses.f-f‘-»" e : S

. Artlcle 174 of the Latv1an Crmmal Code prr:ovxées fca: a prlson
“séntence of up to five years upon conviction of wilfully giving false oL
“ testimony in an official proceeding such as this. ('I:ranslatlon of (Artxclev AR
174 attached hereto as Eb{hlblt M.) PR j , i

Oourts of the Federal Republic of Gcmany (West Gerzmy) have takem
testimony in Latvia in War Crimes cases. On the basis of information R
“received from German authorities who participated in such proceedings, .
defense counsel oould ask as many questions as they wanted and none of the
witnesses seemed to be under pressure from Soviet authorities. . :




" his option, may submit interrogatories that can be put to the deponents.
(See footnote 13, supra.)> iissuning that the government {(or, for that -
matter, the respondent) then tenders the deposa.tlon Lranscrlpts 14/ as

evidence, . the mnlgratlon judge can examine the transcrlpts Lo detemme lf

_ mdeed they are fair and can rule on thelr admlsslbmllty‘ (bunsel can

¢

. report any unfalrness in the proc:eedmgs to the tr:.al judge. If the Jzﬁge R

1

«admlts the transcrlpts mLo ev:Ldence, he can give “them the welght to whmh

' they are entltled.

In th:.s way, whatever legltmate concerns may eﬁlst about the fan:ness
of the deposxtlons can be dec;.ded in the only mfomed manner possxble —- ‘
after they have been taken R when they are effered into ev1dence or, havmcx
been admltteé when they are accorded their proper welght as ev;denc-e. .

. Mot only is the Imnlgratlon Judge s order faulty as a matter oﬁ ‘
reasomng, but ,1,t :Ls w1thout support- m the law.w 8 CFR §242 14(e) prov‘ldes':z '

for the takmg of depos:.tlons abroad It contalns no exclusmn for

com:qunlst countries. Fbreover, 1t states that deposxtlons abroad are bo be '

taken "preferably before a Serv:Lce offlcer or U S, consular offlcer:, but_, - o

- 14/ There is reason to believe that the depositions can be videotaped — & -
. procedure that is gaining increasing acceptance in American courts. In re
- National Airlines, 434 F. Supp. 249, 253 (S.D. Fla.l977); - Matter of

- Daniels, 69 F.R.D. 579, 581-82 (N.D. Ga.l975). That should meet the - ,
Immigration Judge's objection to "the absence of . . . demeanor evidence®™ -
- (Order, page 4) —- an absence which, we note in passmg, is in no way cured .
" by the Immigration Judge's order.

Regardless of whether the proceedings are v1deotaped, a verbatm
transcript will be made. During the depositions, appropriate interpreters
will be available. A : 4 S o



it does not prohi'bit the taking of depositions before officers of the ,
country involved if that is the only procedure the laws oOf that country V'

| ‘ prov‘idefor.'. In fact, § 242. l4(e) specn.flcally states f:hat. " [‘L}he Federa}.,,v :
Rules of C1v11 Procedure shall be used as a guzde to the extent i} L

practlcable, and Rule 28(b), Fed. R. Civ. P., spec1£1cally prov).des for

the takmg of depos:.tlons in forelgn countrles‘ "before a person aut}nrlzedl o

to admmlster oaths in the place in wh:.ch the e:«:ammat:.on is helc‘i - . e by

the law thereof N the Pdv1sory (brrm:.ttee noted m the 1963 amenc‘xment

allowmq dep051tlons before forelgn OfflCZLalS‘

' "The amendment . . . is demgned to facilitate depo31tlons in forelgn T
.commtries by enlarging the class of persons before whom the - ;
depositions may be taken on notice. fThe class is no longer confmeo, _
‘as at present, to a secretary of embassy or 1egat10n, consul general,
consul, vice consul, or consular agent of the United States. In a
country that regards the taking of testimony by a foreign official in
. aid of litigation pending in a court of another country as an o
infringement upon its sovereignty, it will be expedient to notice - ‘
depositions before officers of the country in which the exammatlon is
- taken." 31 F.R.D. 640. ‘ ; : v . .

e "Ihe prooosed Soviet procedure to be followed in takmg these deposxtlons
»’ (see footnote 13, supra) therefore cmplles with the E‘ederal m}.es of Clvz.l

g Procedure.

Cour:ts faced with preca.sely the questlon presented m thlS anE:ﬂ. haveﬂ ‘
/V;‘.tme and agam rejected the anlgratlon Judge s conclus:.on that fa:v.r

| testmony is mpossmle m a commnlst country for examole, in Damsch o

V. Guardlan Life Insuranoe Co., 19 F R.D. 235 (S D.N.Y. 1956), attorneye;

for plamtlffs, Polish citizens who were claimants agamet an msurance .
3 com@any, sought to take plamtn.ffs' depos:.tlons by letters rogatory in

Poland. The defendant insurance company objected on the ground that Such
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'testimony "would be witﬁout value since plaintiffs afe resielents of a
pOllce state which would not permlt plamtlffs to testlfy freely and
: truthfully.',’ 19 F.R.D. at 237‘, ‘Ihe d:l.strlct court rejected thls a:gmaent .
' and granted the motion for the taking of deooszltlons by letter:s rogatozy. :
o o "It may well be true that the testlmony thereby obtalned w1ll be of llt:tle 2

or no value because it was taken in a pollce state. '1‘nls is somethma for e

‘ -

. the trier of the facts to cons:l.der- it does not make the testmony

‘ 1nadm1551ble." 19 F.R.n. at 237.,

See also Danlsch v. Guardlan L:Lfe }:nsurance Co., 18 F.R.D. 7?, 'I§ =

(S.D.N.Y. 1955) (dlstrlct court rejected defendant’s claim that
authorlzatlons expressed by plamtlffs whlle resﬁmg m Poland were S

invalid because plalntlffs were "'under the jur:lsdlctmn, conh:o}. and R R

_ aosolute dommatxon of an Iron Curtaln country’ "); Danlsch Ve Guardlan

Life Insurance Llfe Insurance Co.,’ 151 F o0 . 17 (S.D.N.Y. 1957) (same), '

b

- n Bator v. Hungarlan Corrmerc:Lal Bank of Pest, 275 A D. 826, 5‘0

- .

N.Y.S. 2d 35 (lst D?:p't 1949) ' plalntlff sued a bank controlled by t:he e

-' govemment of Hungary, and the bank moved to take the testlmony of tm of_‘
- its offlcers in thga}:y by wrltten 1nterrogator1es. 'ﬁle trlal coux:t BT
,refused to order: the takmg of testlmony by wrltten mterrogatorles m ,,’.

Hungary on gmunds that t:he judlcnal process ‘in Hungary was suspect. 15/

15/ ‘Ihe trlal court in Bator used the same ratlonale e and remax:kably
~ ‘similar language —— as the Immigration Judge in thls case was to use thlrty
- _years later- o o

[Slince the submlssmn of the mot:.on, a vivid llght has been cast upon
some of the judicial processes now prevailing in Hungary, especially
where the immediate interests of its Govermment are involved. me

[footnote contmued}
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The Appellate Division reversed, stating:

K [Wle see no reason why the interests of justice_ in this case cannot
be properly served by an examination of the defendant'’s officers on

written 1nterrogator1es in Hungary. The fact that the interrogatories

- are taken in Hungary will be a matter for consxderatlon by the trlers o

of the facts." 90 N.Y S. at 37.

‘, See also Ecco ngh Frequency Corp. V. Amtorg Traqu Corp., - 196 M:Lsc:.

93 N.;Y.,S. 2d 178 (lst Dep t 1949) (motlon for the lssuance of letters
rogatory for deposmtlons in the Sov:Let Um.on granted wer plalntlff'

oojectlon that Sov:.et depos:.tlons would be tamted), Tcmka v. Pennsylvama

R-R. Co., 13 Misc. 2d 272, 273,177 N.¥.S. 24 858 {Suo. Cc. Erie cnunty,

to the methods of procedure followed by the fore;ngn court in the executlon
~ of letters rogatory as such methods mlght effect the competency or . “

credlblllty of the testn.mony taken may properly be asserted’ uporn thelr

o A' in the Ugs S R.' was a rnatter for cons:.deratlon by tho tr,ler of facts) :

1870) aff'd, 4’?8 F. 2d 231 (Zd C:Lr 1973) (dep051t10ns of employees of an

. E:ast German art musem, apparently taken 1r1 East Gennany, adm:.,ttea mm

P {footnote contmued}

plcture presented by the very recent trlal there of Cardmal
Mindszenty is at once frightening and sickening. Utterly devoid of
elementary standards of fairness and decency, it has shocked lovers of
truth and justice everywhere. Even the highest officers of our :
Government —— mindful as they must have been of the diplomatic
amenities between nations at peace —- were moved to dencunce those
processes publicly as ‘infamous,' 'wanton' and ‘horrifying”." 194
Misc., 232, 233-34, 87 N.Y.S. 24 700. See also 196 Misc. 157, 90
NY.S. 2d 34. . , ’ T

;Fec'ieral Rep;bl:r.c of Germany v. Ellcofon, 358 F. s.lpp. '747, 753 (E D.N Y.v

405, 94 N.Y.5. 2d 400 (SUD.VCt. N.¥. @uity, 1949), aff'd, 276 A.D. 827,-'f’ fgf] f

"'V1958), aff"a, 7 A. D. Zd 831 (4th Dep 't 1958) {grantmg a motlon :lfor the IR

: -issuance of letters rogatory to the U. s.S. R., holdmg that any objectlon B

-t ‘ return," and notlng that the fact that the 1nterrogator1es were to be taken' B




evidence); Uebersee Finanz—Korpgration v. Brownell, 121 FP.Supp. 420, 425-26

" (D.D.C. 1954) (granting a motion for the issuance of letters rogatory' to a
Swiss court, holding that the r:ourt_"'should not at this time anticipate - "
. dif'f'iculties in deposition procedures which may prc)veta be -
',_nonoexistent.") | o e ‘ 3
| It should be noted that the proposed procedure m Qur case prov1des |
substantlally greater assurances of falrness than in the cases 01ted dbove._--

In Bator, Ecco, and Tcxnaka, the exammatlons were ordered on wri tten |

1nterrogator1es thus, attorneys for the partles were not 1'0 be present: for _

.the examlnatlon. In our case, respondent's attorney can attend can R

| . : observe the proceedlngs in thelr entlrety ’ and can cross examine the

witnesses. These safeguards provide respondent the full measure of rlghts ' ‘
"he' would have in a domestic deposition; if he has reason to _dlspute the

- reliability of these depositions, he hill be free tz:- do's) ‘before the

>

: mmlgratlon Judge.

In short, any :unproper 1nf1uence that mlqht be exerted by Sav1et or'

" Iatvian authorities would affect the welght, not the adm1551b111ty, of the
’proposed testlmony, and a motlon to take such testmony should not be ;'
,dem.ed, s 1t has been here, on the assertlon that such mfluence w:_ll. m
; fact arlse and will necessarlly rob the testlmony of aII. credlblllty. B - -A“ .
"ihave determlned before the fact that the allegecr Sov'].et mfluence, S
per se, will utterly destroy the probative value of any testlmony requl.res

a prescience that no man possesses.




-26~ . . ) -‘

Ve are acutely aware that the underlying charges against respondent
are érave onee.' At the same time, we believe that the instant dep051tlons
',.'w1ll e11c1t probatlve and rellableitestlmony from eyew1tn°sses that V
-}respondent was a murderer and war criminal of the first order. The
. :’Immlgratlon Gurt must ultlmately de01de whether thlS testlmony‘ls .
-h‘persua51ve or not, but that is not the questlon.now. The—questlon noﬁflerly
-z?whether there is good ground to prevent the government from securlng thlsi_}

tev1dence. -Eor the,reasons we have shown, there is not.




- iII. THE PROPCSED DEPOSITONS ARE CONSISTENT WITH THE EXECUTIVE POLICY
REGARDING THE LEGAL STATUS OF LATVIA,

In his affidavit of Aprll 28, 1978, attorney for respondent stated
that "any dJ.scuSSJ.on of judlclal proceedlngs in Iatvia must start w1th a
proper characterlzatlon of the legal status of Iatvia. The Unlted States
 has naver recogn:.zed the occupatlon and 1ncorporatlon of Iatvia mto the
. _‘Sovz.et thlon." Respondent‘s objectlon is apparently that takmg -

‘ deposn:lons in 1atv1a would somehow be mcons:.stent wz.th United Sta’tes f .

_ pollcy that does not recogm.ze Soviet dommlon over Iatv1a. ) T

That ob]ectlon is dec:.swely set to rest by the am:horitamVe |
statement of the pctlng Assmtant Secretary of State, whlcn the government
requested on thls questlon and transmltted to the Im:nlgratlon Cburt-ﬂ A' '

"The Department of State does not con51der that your- prop:)sed‘ t:rlp or
the taking of depositions in Riga implies formal United - States '
Government recognition of Soviet annexation of Iatvia. For years the
American Fmbassy at Moscow has-authenticated documents notarized in
the first instance by notaries public in latvia without conceding that
we thereby recognize the Soviet annexation. Also, we routinely
forward letters rogatory to the Soviet Union requesting the assistance
of its courts in propounding written questions to witnesses res:i.,dmg :
in Baltic states. Furnishing these administrative services is not =~
considered inconsistent with our policy since we have expressly B
'dlsclalmed that doing so connotes recognltlon of Soviet soverelgnty

- . and does not constitute a basis for recognltlon- consequently, we have
.. no objection to it.. I belleve our opmlon on thls questlon is
‘dlsp051t1ve.": o : , i LTS 8

(bnsular Affalrs, to Martln Mendelsohn, Soec1al thlga.tlon Unlt, July 16, o ‘_

o 1978, attached hereto as EXhlblt N.) -

_The Imm:.gratlon Cburt after concludmg that faLr dep051t10ns could

= ‘not be taken in the Sov1et Unlon, made vague reference to thls questlon,

" over Iatvia. ''The procedure you propose is administrative in character o

4(Letter from R)bert T. Hennemeyer, pc:tmg Assmtant Secretary o:E State ﬁor- o
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stating that its conclusion was "separate and apart' from internationalrn
political questions. However, see: The Signe, 37 F.;Supg. 819 (E.D.I1Ia.,
1941), The Regen’t, 35‘F.Supp.. 985 (E.D.N.Y., 1946)_r The Kotkas, 35‘F.Supp.
983 (E.D.N.Y.)."(Order, page 5.) o S

In each of these cases cited by the Court, letters rogatory were

sought, addressed to a court of the U.S.S. R., in order to take test:unony of_' o

" witnesses res1d1ng m Fstom.a or latvia. In each case, the testlmony wag -

sought w1th1n a few months of the flrst annexatlon of Estonla and Iatv1a by

** the Sov1et Um,on, forty years ago. 16/ In each case, the court refused to

- grant the letters rogatory on the basis that the Unlted States dld not ‘

: recognlze the authorlty of any Sov1et court over Estorua or Iatvz.a.

Assunlng these cases were correct when they were dec1ded 40 yea..s ago,

tne Immgratlon (burt's reliance on them now 1is mlsplaced because 1t

- 1gnores the State- Department's curfent p031t10n on thls 1ssue._ 'ihe '; .' :

Executlve Branch, partlcularly the State Depar’cment, is the sole arb:.ter of

the foreign pollcy of the United States. See e. g., Guaran_y Trust Cu. V.

- Un1ted States, 304 U.S. 126, 137-138 (1938); Unlted States v. Curtlss

229-231 (1942) . See generally 2 M. Whlteman, D:Lgest of Internatlonal Law,
8§ l-=7l, esp. §§ 68 and 69. 1he State Department has stated that the S
8 taklng of the 1nstant deposn:lons would not be mcons:.stent w1th Amerlcan -

' forelgn pollcy. 'mls is dispositive of the issue.

16/ The USSR occupied the Baltic States in June 1940. The Germans invaded

the Baltic States in July 1941 and held them until 1944, when the Soviets

- reoccupied them. Since 1944, the Soviets have treated latvia, Lithuania, .

and Estonia as republics of the Union of Soviet Socialist Republics.

" Wright, 299 U.S 304, 320 (1936), United States v. Pink, 315 U.S. 203, i L



| ’IV. PAYMENT OF RESPONDENT'S EXPENSES FOR TRAVEL TO I_A'I‘VLA.:
The respondent has also objected to the prooosed’ depositions because r
he asserts, he is "not a man of means." (Affldav1t of Aprll 28, 1978 ) Im
| its July 14 1978 manorandum to the tl'mnugratlon (burt, the government ‘_ B
opposed payment of respondent's travel costs for takmg depos:.’clons in -
“ lat\na. JUdge Lyons took the followmg p051tlon. o ‘ |

o "If I am not corr:ect in my view of the 1nf1rm1t1es of the proposed ,
- procedure the alternate suggestion I have made provides a fall back
position for the Government. Having invested the extraordinary
. expenses already spent on this case, it may be in the Gowerrment's o
 best interest to cover counsel's expenses in order to attempt to prove
' the Government's case. That is not providing counsel at the
" overnment's expense., It is using the enforcement aoorogrlatlon to
, further enforcement objectlves." (Order, page 6.} . -

A 'Ihe government st111 contends that 1t is under no ob}.lgatlon to payh k

the expenses of respondent‘s attorney as a condltzon ﬁo takmg depos1t10ns
abroad 17/ However, the goverrment has no objectlon to paylng the trave}, )
expenses of resoondent’s attorney in thls case if r:espondent est:anllches |
that he is unable to afford such expenses. ' . |

It should be noted that, m the government's opmlon, respondent hes B

: respondent subm:.tted a cursory affldaw.t whlch llsted only hls alleged

- 17/ See the cases c;Lted in the govermnent's mmorandmt of Law dated o
- July 14, 1978, pages 11-15, attached hereto as Exhibit H. I@spons.lblllty
" for the prosecution of deportation cases involving alleged Nazi war .

" criminals has been transferred to the Office of Special Investigatlons,

. Criminal Division, which has an appropriation separate from that of the

Immigration and Naturalization Service. Under this appropriation, the

e expenditure of funds is within the discretion of the Criminal Division.

case will not set a precedent for cases mvolvmg the INS.

Oonsequently, the payment of the expenses of respondent's counsel J.n thx.s .

'f:'not deronstrated h:.s mablllty to pay for the travel o My 6, 1978 i :
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}ﬂc_cé_mﬁ for 1977 (with no supporting docunentation}" but failed 'to 6iscloée ‘
what'; othér M respondent has. (Affidavit attached hereto as"&:hibit G k}k\ '
Nevertheless, even from the llmlted fmanc:.al data prcv:.&eﬁ by res;:ondent:, o
| 'V1t is apparent that hJ.S clal.m of 1nadequate resources is open to ‘

< suostantlal questlom Ebr example, respondent's affldav:r.t ll.st:s dlva.dnnd
' m of nearly $5000 from securltles and bank; ac:counts. 'Ihls suggests o
‘A"‘assets m the range of at least $100 000 in this catecrary alone. 18/
| In any event, ‘we suggest that 1f respondent mshes tm goverment to s
.i’bear h:.s attorney s iravel and sub51stence expenses, the mard oz:c}er S
respondent to furnlsh forthx—zlth a full suoplementatmn of hls July 6, 19'?8 _k :
affldawt, 1lst1ng assets, llabllltles and mcme( If thls mfomxatlon
demonstrates that the expenses cf these depo51t10ns woulé prove a hardsﬁlp

to reSpondent, we w1ll not oppose hlS motlon, if such is made, for travel

expenses. Otherw:.se, we will oppose such a motlon a.nd leame the matter: forv,

the :mmlgvatlon Cburt to dec1de.,

18/ This assumes a rate of return of 53%.
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CONCLUSION
The appeal should be certlfled, and the ordex: of the Immigration G:)m:t

denymg the gover:nment's request for the takmg of deposxtlons in Latvz.a

~ should be reversed., We respectfully request that this matter be argued and

; dec1ded on an expedlted bas:.s.

| Res ctfully subm1tted

/Mﬁ/ e

" WALTER J. MKLER
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