Keyin US.
Naz1 Cases

But Some Junsts
Express Doubts on
Witness Credibility

By ROBERT GILLETTE,
Times Staff Wnter

WASHINGTON—In January, |

1980, when the United States was

. angrily imposing economic and
- diplomatic sanctions on the Soviet

Union for the invasion of Afghani-
stan, representatives of the U.S.
Justice Department were quietly

. negotiating an unprecedented

agreement for cooperation with
their counterparts in Moscow.

- In three days of amicable talks,
the Justice Department reached an
agreement with Alexander M. Re-’
kunkov, now the Soviet Union's

"highest legal officer. The agree-

ment called for Moscow to assist

. the United States in- prosecuting.

Soviet refugees who had fled at the

_end of World War 1I and who were

now, as naturalized Americans,
suspected of murdering or perse-
cuting civiliangs during the Nazi
occupation.

Under terms set largely by the
Soviet side, Soviet judicial authori-
ties agreed to supply documents
and eyewitness testimony to the
Justice Department’s newly creat-
ed Office of Special Investigations.
The office’s mission was to ferret

~ out suspected war criminals and

First of two parts.

persuade the ourts to revoke their
citizenship and deport them. But, to
accomplish this, the bulk of evi-
dence would have to come from the
Soviet Union.

“Winning the cooperation of the

Soviet Union was a critical step in

our plans for OSl,” its former
director, Alan A. Ryan Jr., ob-
served in his 1984 book, “Quiet
Neighbors.” Almost all the refu-
gees now under suspicion of war
crimes had comeg from the Soviet
Union, Captured German docu-
ments bearing on thelr ties to the
Nuzl occuplers were held in Soviet.
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highest legal officer. The agree-
ment called for Moscow to assist
the United States in prosecuting.
Soviet refugees who had fled at the
“end of World War II and who were
now, as naturalized Americans,
suspected of murdering or perse-
cuting civilians during the Nazi
occupation,

Under terms set largely by the
Soviet side, Soviet judicial authori-
ties agreed to supply documents
and eyewitness testimony to the
Justice Department’s newly creat-

_ ed Office of Special Investigations.
The office’s mission was to ferret
out suspected war criminals and

First of two parts.

persuade the courts to revoke their
citizenship and deport them. But, to
accomplish this, the bulk of evi-
_ dence would have to come from the
- Soviet Union. ~—
- “Winning the cooperation of the . -
: ' Soviet Union was a critical step in
our plang for OSL” its former
director, Alan A. Ryan Jr., ob-
served in his 1984 book, “Quiet
Neighbors.” Almost all the refu-
gees now under suspicion of war
crimes had come from the Soviet
. Union. Captured German docu-
{ ments bearing on their ties to the
. Nazi occupiers were held in Soyiet™
B ) "~ archives. -
., “We also needed witnesses to
. atrocities: bystanders, colleagues,
victims, neighbors,” Ryan said.
“Some of these, particularly vic- -
tims, we might find in America or
Israel or Canada or elsewhere in
. the world. But most of the neigh-
: bors and bystanders had never left .
. home. . . . If we were to have their
_ testimony, we needed the permis-- _
sion of their government.” -

Nothing in Writing

To ensure a proper atmosphere
. for the talks, the Justice Depart-
ment representatives ignored a j
. ‘ . State Department request to regis- .
o , ter Washington’s strong disap-
proval of the Afghan invasion. To
the Justice Department’s surprise,
. the Soviets asked nothing in return
for supplying the evidence the
. Americans wanted. But there was
- to be no formal written agreement,
~. , only an oral understanding, making
;' thisaunique arrangement between
the superpowers at a time when
relations in every other field were
rapidly deteriorating. »
" It was to be, as Ryan observed, a
’ ; . “wildly improbable marriage” be-
} : tween the judicial authorities of a
. democracy and those of a “totali-
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Special Investigations has
broad approval for its

a number of federal court jurists
and defense lawyers have voiced

Although in the majority of cases
federal courts have accepted it as
valid, there are at least four cases
in which judges have rejected Sovi-
et testimony entirely or in part as
seemingly coerced or invented, or
for other reasons “pot worthy of
belief,” as one appellate opinion

it

In addition, a committee of the
American Bar Assn. has considered
a recommendation to organize a
formal study of the problems raised
by the use of Soviet evidence but so
far has taken no action on the
proposal,

Rallability Question

As the critics in the Jegal com-
munity see it, the troubling feature
of the OS!'s war crimes cases is not
only that they center on events
distant in time and place, and deal
with the highly emotional question
of complicity in the Holocaust, but
that they rest to a major degree on
the acceplance by American courts
of evidence compiled by the Soviet
KGB security and intelligence
agency and selectively supplied to
the Justice Department.

They question whether the US.
government, and, more important,
the courts, can reasonably expect
to use such evidence to tell the
guiity from the innocent. As a
memorandum circulated in recent
months in the American Bar
Aszn.'s commitiee on law and na-
tional security said: “Is the evi-
dence made availabie by the Soviet

ed questions.

Concerns expressed in a number
of federal court opinions, and by
individual lawyers in a series of

Few {f any critics in the legal
community suggest that all Soviet
evidence 4 tainted. The problem,
they say, is to distinguish between

ate a defendant or mitigate the
charges against him.

Denlal of Accens
Under the terms of the 1980

archives to search for other evi-
dence that might bear on a defend-
ant’s guilt or innocence. Lawyers,
and some federal courts, have ob-
jected that these restrictions make
it almost impossible to guarantee a
defendant’s due process right to a
defense,

Rgency”
current director, Neil M. Sher, sajd.

Panding Appeal

The OSI put this viewpoint even
more categorically in an appeal
currently before the 3rd Circuit
Court in the case of a naturalized

Lithuanian named Juosas Kungys. -

A federal district court exonerated
Kungys in 1883 of charges that he
took pert in killing Jews during the
Nazi occupation, and rebuked the
_OST for failing to ensure that Soviet
witnesses in the case had not been
coerced.

In its appeal, OSI-
District Judge R. Debe-
voise of “palitical bias"
into his decision and went on to

o

Us.

In addition, the Soviets strictly |

control the Americans’ access to
witnesses.

Their testimony is videotaped for
use in American courts, U.S. de-
fense lawyers have the right to
cross-examine the witnesses, and
OS] will even pay the lawyers'
travel expenses o the Soviet Un-
jon. But, in all cases, Soviet prose-
cutors the taking of de-
positions, frequently seek to
restrict croas-examinations and of-
ten urge the witnesses (o adhere to
written summaries or “protocols”

—of their earlier interrogations by
the KGB.

Despite the OSI's initial hopes in
1880, no Soviet witness in a war
crimes case has yet appeared in an
American court, although some
have traveled to West Germany to
testify in other cases.

By contrast, Poland, where most
of the Nazi extermination camps
were located, has imposed no such
restrictions on access to official
archives or witnesses.

He added that it would be illogi-
cal for the Soviets to risk destroy-
the credibility of all the evi-

The agency’s critics, on the other
hand, argue that it fails Lo recog-
nize the ease with which Soviet
witnesses can be manipulated, per<
baps because exceesive nlllﬂ“

3 t. .

While the role of eyewitness
testimony varies among OSI's cas-
ex, it dominates the Kowalchuk
case, where, as a district court
noted, “there is . . .
of documentary evidence
1o the pertinent events.” :

Carroli said his experience in two|
evidentiary hearings in the Soviet,
Union in 1981 and 1883 convineed
him that cross-examination of wit-
nessez under Soviet control “has
Nittle effect on someone who knows
that all he has to do is stick to his

Please see JUSTICE, Page 31
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notably Kowalchuk's—dissenting
opinions have voiced grave con-
cern that the use of unverifiable

process.
In May, 1964, a federal district
court in New York cited concerns
about coerced testimony in dis-
missing an OSI suit to revoke the
citisenship of Elmars Sprogis, a
former Latvian police officer the
Soviets accused of having mur-
dered and persecuted Jews during
the German occupation. The accu-
sation depended heavily on the
videotaped testimony of two Soviet
witnesses, whose behavior, accord-

CE: Evidence Raises Troubling Issues

ing to Judge Frank X. Altimari,
coercion.

suggested

At one point, Altimari noted, a

key witness, when offered an op-
portunity (o rest during hid testi-
mony, inexplicably began to cry.
“Whether it be due to coercion,
discomfort, fear, old age or other

factors, (it) counsels in favor of

cautious acceptance of his testimor
ny,” Altimari wrote in his decision.

In May, 1885, the 2nd Circuit
Court of Appeals upheld the dis-
missal of the case, noting that
Altimari had acted properly in
rejecting the Soviet testimony as
“potentially coerced” and “unwor-
thy of belief.”

Four months later, on Sept. 8,
Sprogis, 70, narrowly escaped inju-
ry when a bomb exploded at his
home in Brentwood, N.Y, The Fed-
eral Bureau of Invesatigation has
said that this, and a similar bomb-
ing three weeks earlier in Paterson,
N.J.—which killed a naturalized
Ukrainian who had been cleared by
the OSI—may have been carried
out by the militant Jewish Defense
League.

The similar case of Edgars Lai-
penieks, a former professor of
physical education at the Universi-
ty of Denver, illustrates the impor-
tant role a judge’s subjective im-
pressions and instinct play in
gauging the credibility of Soviet
witnesses from a videotape. In
Laipenieks’ case, these impressions

varied greatly from one court to
another,

A local police chief in Nazi-occu-
pied Latvia, Laipenieks was ac-
cused not of complicity in the
Holocaust but of beating Commu-
nist prisoners in his jail. In 1981, the
0OSI sought to deport him to the
Soviet Union.

The government's case turned
on the lestimony of nine Soviet
witnesses. An immigration court
judge rejected it as untrustworthy,
citing what he called an intimidat -
ing atmosphere highlighted by a
Soviet prosecutor who curtailed
cross-examination of the witnesses
and repeatedly described Laipen-
ieks in front of them as “the Nazi
war criminal.” )

The Board of Immigration Ap-

peals, however, found the testimo-
ny sufficiently valid to reverse the
decision and order Laipenieks de-
ported. Then in January, 1985, the
9th Circuit Court of Appeals re-
versed the appeals board’s decision,
saying il was troubled by 'lL:¢
board’s “tacit acceptance” of Soviet
evidence that appeared untrust-
worthy.

Moreover, the court said, the
Latvian police had valid reasons for
jailing some of the Communists,
who were suspected of having
collaborated with the Soviet Union
in its annexation of independent
Latvia in 1940 under a treaty with
Moscow's ally from 1939-41, Nazi
Germany.

A key witness who claimed that
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Laipenieks had beaten him, the
court noted, had in fact been
sugpected in 1941 of helping Soviet
occupation forces a year earlier
draw up lists of thousands of Jews
and other Latvian civillans for
deportation to Siberia.

The sharpest rebuke the Office of
Special Investigations has yet re-
ceived from a federal court came in
1983 in the case of Juozas Kungys,
the former Lithuanian policeman.
In an acidly worded decision, Judge
Debevoise dismissed the govern-
ment's case with the observation
that the Soviet authorities had a
clear political interest in pinning
the blame for wartime atrocities on
American defendants—namely to
discredit anti-Soviet emigre com-
munities.

“If the government deputizes a
totalitarian state to obtain for it
evidence to be used in a United
States court, the government must
take whatever steps are necessary
to ensure that the evidence wasnot
coerced or otherwise tainted by
improper pressures,” Debevolse
wrote, and added that the govern-
ment had failed to fulfill its respon-
sibilities in this case,

Not only did the witness testify
in an intimidating atmosphere, the
judge said, but OSI attorneys con-
tributed to this atmosphere by
what he called their “extreme
deference™ to the presiding Soviet
prosecutor, ‘“who was nothing
more than their partner in the
prosecution of this case.”

Debevoise gave particular
weight to testimony by a former
Soviet prosecutor, now living in the
United States, who explained how
witnesses are commonly manipu-
lated in Soviet courts.

The former prosecutor, Freder-
ick Neznansky, acknowledged that
many witnesses are truthful and
that many investigations are hon-
estly conducted. But he said that
when the evidence falls to support
the desired result, there is intense
pressure from prosecutors and
judges alike toremold it,

“The way it's explained to a
witness ig often very lofty,” Nez-
nansky said. “The accused {8 a
criminal against the Communist
Party, against the state, and is
probably a parasite and an enemy
of the people. So it is the civic duty
of the witness to testify In the
appropriate way."”

Failing this, he said, “sometimes

Not in a serious way, but people
could be told they will be fired
(from their jobe) if their testimony
is not appropriate.”

Similarly, & former officer in the
Latvian KGB who defected to the
United States in 1978, Imants Les-
inskis, said he found that witnesses
in war crimes cases with which he
dealt as a propaganda officer were
often totally compliant.

“They had been in Soviet (labor)
camps for many years and they
were afraid to go back. So If you
asked them the right questions,
they confirmed all,” Lesinskis said.

While these cases focused main-
1y on the trustworthiness of Soviet
evidence, a dissenting opinion in
the widely publicized Kowalchuk
case stressed the issue of a defend-
ant’s right to due process in the
face of Soviet controls on access to
evidence,

The OSI sought to revoke Ko-
walchuk’s citizenship on the
ground that he had concealed
membership in a Nazi-controlled
police force in the Ukraine that
would have made him ineligible for
a visa, and also that he took part in
the murder of Jews In the town of
Lubomyl.

A district court was skeptical of
Soviet evidence that Kowalchuk
took part in persecutions and
atrocities, but ruled that his citi-
zenship was nevertheless obtained
by fraud and ordered it revoked.

A three-judge panel of the 3rd
Circuit Court reversed this ruling
on a vote of 2 to I; then the full 3rd
Circuit, on its own motion, re-
viewed the case again en bane.

Last Sept. 23, the full court
decided 8 to 4 to revoke Kowal-
chuk’s citizenship after all. This
February, the Supreme Court
turned down his request for re-
view, opening the way to Kowal-
chuk's eventual deportation to the
Soviet Union.

In rejecting Kowalchuk's argu-
ment that Soviet restrictions de-
nied him access to archives and
possible witnhesses, the majority
noted that “Soviet Russia also
imposed the same limitations upon
government counsel.”

In any case, it said, whether or
not Kowalchuk took part in perse-
cutions, he had given “voluntary
assistance to enemy forces” by
working as & local police clerk and
was therefore ineligible for U.S,
citizenship.

In a sharply worded dissenting

that, in fact, a “compelling” viola-
tion of Kowalchuk's right to due
'process lay at the heart of the case.

“For reasons | refuse lo regard a8
altruistic, the Soviet KGB has sin-
gled out American citizen Serge
Kowalchuk for immediate atten-
tion by our govdrnment, in a
streamof extravagant accusations
subsequently ‘not proved in district
court,” Aldisert wrote in an opinion
joined wholly or in part by three
other judges.

Soviet restrictions, he said, ef-

diately loses,” ssid a Baliimore
attorney who also asked not to be
fdentified. “Then, at flve minutes to
midnight, before the appeal dead-
line, they change lawyers. By then
it's too late.”

A third factor is that in civil
cases, the government is not re-
quired to give the defense any
material in its ‘possession that
might be beneficial to its case; in
criminal cases, this is required by
the so-called Brady rule.

Most important, some defense

fectively “denied Kowalchuk the
opportunity to conduct even &
primitive preparation of a defense,
. . . the most basic of due process
rights.” i

The Justice Department, he con-
cluded, thus placed itself in the
“uncomfortable position of arguing
allegations which it has not had the
opportunity to verify and which it,
in all conscience, must'view as

L T

Entirely apart from questions of
due process and the trustworthi-
ness of Soviet evidence, a number
of defense lawyers maintain that
thelr clients are also disadvantaged
by a fluke of American law that
requires them to be tried in civil,
not criminal, proceedings, even
though the consequencea—loss of
citizenship and deportation—can
be as severe as many criminal
penalties.

Standards of evidence are less
rigorous than in criminal cases.
And because these are civil cases,
the defendants do not qualify for
public defenders. Most are
blue-collar pensioners with modeat|
savings, but defense costs have run
as high as several hundred thou-
sand dollars, which private law
firms must abeorb on a pro bono or
charitable basis. {

“You end up running these peo-
ple right into the ground,” saild a
Midwestern attorney who asked
that his name not be used. Like
several athers, he said his law firm
had recelved snonymous threats
after it had defended an accused
war criminal.

Moreover, federal civil proce-
dures requiré defendants who lose
{n district court to find any excul-
patory evidence and file an appeal
within one year, even though the
only conceivable r- - ~ce may be the
Soviet Union. |

“Unfortunately, .t most of
them do is turn to the neighbor-
hood lawyer who may be a drunk,

[
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lawyers believe, is the overpower-
ing emotional context of the Holo-
caust that pervades these cases,
regardless of how strong or weak
the linkage may be between de-
fendants and atrocities.

“We are, in a way, the victims of
hydraulic pressures, of a wave of
public sentiment that causes us to
K sight of certain realities,”
Carroll said, in a reference to
special difficulties of verifying So-
viet evidence.

“We tend to overlook this be-

cause we see that a

Next: Do the Soviets
ture avidence?
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Letters to the Editor
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Los Angeles, CA 30053

The article

Cases" by Robert Gi

April 27, 19846, is biased, misleading,

I served as a trial attorney in the

Investigations, U.S
January 1986, and
discussed in the art

States v. Serogis.

entitled "Soviet Proof Key

OF COUNSEL
RICHARD D. FARAKAS
MAURICE LEVY, JR.

U.s. Nazi

llette, which appeared on the front page on

. Department of Justice

was the prosecutor

icles, United States v

—— > = — —— —

and extremely inaccurate.

of Special

from 1979 to

the cases

Kowalchuk and United

Despite the fact that I now live 1in Los

Angeles, [ was never consulted prior to the publication of the

article.

The article

Justice Department receives from the Soviet Union is that

is inculpatory of the defendant. That is not true.

majority of cases,

individual from the government of the Soviet Union,

indicates that the only evidence which the

when 0SI requests information

a response that the Soviet Union has no

which

In the vast
regarding an
0SI receives

information, or the

information they supply is neither inculpatory nor exculpatory.



In some cases we have even received exculpatory evidence from the

Soviet Union. In those casess the Justice Department does not

prosecute the individual.

The article makes no mention of the fact that 0OSI goes to

great lengths to test the reliability of evidence suppiied by the

Soviet Union, as well as evidence supplied by any other country.

The documents which 0OSI receives from the Soviet Union are actual

World War II documents written by the Nazis, which have been kept

in Soviet archives. All documents which 0OSI receives from the

Soviet Union are examined by handwriting experts, chemistss and

other scientists from the FBI, Immigration Service, or Treasury

Department. Every document examined has been found to be

authentic. Testimony of witnesses in the Soviet Union |is

corroborated by documents and witnesses living in other
countries. Often, the defendant himself will end up admitting

the truth of facts proven by documents and witnesses from the

Soviet Union.

A case in point is the prosecution of Boleslavs

Maikovskis. On his visa application to come to the United
States, Maikovskis claimed that he had been a bookkeeper during
World War II. We received documents from the government of the

Soviet Unions purportedly signed by Maikovskis, stating that he

had been the Nazi chief of police in a district in Latvia during
the years 1941-1944, These documents also stated that Maikowvskis
had participated in the arrest of all the residents of the

village of Audrini, Latvia, and the burning toc the ground of the

entire wvillage. I went to Latvia to take the depositions of



witngsses there. These witnesses, who had been Nazi policemen in
Latvia, testified that Maikovskis had ‘served as chief of police
and had given them orders to arrest of all of the inhabitants of
the village of Audrini, to burn the village, and to murder all of
the inhabitants.. When we first questioned Maikovskis about this,
he denied serving as police chief or taking pa;t in the
destruction of the village. He claimed that the docuéents were

forged by the Soviet KGB and that all the witnesses were 1lying

because they had been tortured by the KGB.

At the trial, a handwriting expert testified that
Maikovskis had in fact signed the documents from the Soviet
Union. At that point, Maikovskis admitted that he had lied, that
he had been the chief of police, that he had written the
documents which we had obtained from the Soviet Union, and that
he had ordered his men to arrest all of the residents of Audrini
and to burn the village. It was Maikovskis who had lied, not the
Soviet documents or Soviet witnesses.

In regard to the Kowalchuk case, the Times article
incorrectly states that Kowalchuk worked as "a clerk in the Nazi
controlled police." In fact, .we presented evidence that

Kowalchuk served as the deputy commandant of the policey, and both

the United GStates District Court and the Court of

Appeals
majority, in banc, found that Kowalchuk occupied a responsible
position in the police. It was only the dissenting judges 1in

the Court of Appeals who took the position that Kowalchuk was a

clerk. The article also claims that the only evidence which we
presented of Kowalchuk’s participation in persecution of Jews and

other civilians came from the Soviet Union. That 1is not true.



Kowalchuk himself admitted at the trial that he had served in the

Ukrainian Nazi police. He had earlier claimed that he was a
tailer throughout World War IT. Kowalchuk also admitted, under
questioning by the government, that one of his duties in the

police was to assign other policemen to guard and patrol the

Jewish ghetto in the city of Lubomyl. Five thousand ‘Jews were

imprisoned in the ghetto, deprived“of food and water, and

regularly beaten by the Ukrainian police who patrolled there.

At Kowalchuk’s trial, we also presented the testimony

of three non-Soviet witnesses —-- two from Israel and one from the

United States -- who testified concerning specific atrocities

they saw Kowalchuk take part in. In this case, as in other

cases; the testimony of the witnesses in . the Soviet Union

concerning the activities of the defendant was very similar to

the testimony of the witnesses from other countries, despite the

fact that there was no way that these witnesses could have ever

discussed the case. Once again, this demonstrates the

reliability of Soviet evidence in these cases.

Mr. Gillette’s article contains similar inaccuracies
regarding the other cases he discussed. Mr. Gillette 1s also
incorrect in several statements he made concerning these cases
generally: the Brady rule, requiring the prosecution to turn
over to the defense any exculpatory evidence, is applicable in

these casey; and the burden of proof placed upon the government 1is

to prove its case by ‘“clear, convincing, and unequovical
evidence, which does not leave the issue in doubt," which has
beern held to be the same as in a criminal case. These are very



difficult cases to prove, and the defendants are given more due
process and appeal rights than are deféndants in criminal cases.
The arguments which Mr. Gillette presented in his article
against the use of evidence from the Soviet Union have been
presented to every court which has heard a case agaihét a Nazi
war criminal. The majority of courts have found evidence from
the Soviet Union in these cases to be reliable. 0SI has been
very careful in its use of this evidence, subjecting it to rigorous
testing prior to use. We have never found any indication of
forgery aor coercion of witnesses. In fact, in the cases in which

I have taken depositions in the Soviet Union, I have found that

the Soviet witnesses have not been prepared for their testimony

at all by the Soviet prosecutors, something an American
prosecutor would never allow. Until there iz some concrete proof
of tampering with evidence by Soviet authorities, the Justice

Department must continue to utilize all sources of evidence,

including evidence from the Soviet Union,; in its efforts to bring

these mass murderers and persecutors to justice.

Sincerely,

Qeffoy 7] PHiasans
Jeffrey N. Mausner

Law Firm of Berman & Blanchard
Los Angeles, California

Former Justice Department Trial
Attorney



