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  3é§ﬁ?§t‘ ,u; Order the Taking of Depcsitions

‘Mr.. mlhcllan' ~ This. is a government appeal and we will
o0 isn whear from-you first, Mr. Mausner. Extra time
‘has been granted so- you each have 30 minutes
to argue the case. If you would like to .-
‘Yeserve part.of it for r buttal,you,may.'

,ngr. Mausner., 1 wo 1_«11ke o eserve 5 minutes for. o .
' » ~rebuttal,. This matter is a deportation pro- _V“*
"ceeding-pending in the Immigration court in
. ‘;New York before Judge Lyons. . The order. t@
-’‘'show cause. alleges that the respondent is
_ subject to deportation under 2 provisiong’ of
.. the 1&N Act, section 241(a)(1l) and 241(a)(19}.
" .The latter-provision is 2 new section of the
. . Act which provides that any person who ordered,
.- incited, assisted, or otherwise participated in
. the persecution of any person on the basis of
~ race, religion, natjonal origin or political
L.opinicn, during World War 1I, in comnection
with the Nazi governmsnt of Germany, is subject
o to deportation. L ,




-.The»factual,allegations are these. The respondent o
.'was chief of a police precinct in Latvia during -

" World War-1L.. However, when he entered the U.S,
_he claimed - he had been a bookkeeper for the 5,,?-'fv
~Latvian Highway Department during that time. R

- In his position.as Chief of a police precinct it
1s,alleged that the.respondeat took part in murders
~and ‘assaults on Jewish civilian inhabitants oﬁ E
Latvia i cluding women and children. 3s«g«AM

vvvvvv

It is also alkgad that the respcndent tock part»in
. the burning of the village of Audrini, latvia ,and :
*the arrests and executio jgll of the peacaful

- civilian inhabitants of this village, - The»govern-

- ment cited an order from the Immigration court -
pursuant to 8 CFR, section 242, l&(e) to take the
depositions of. witneSSas residing in Latvia where
- these crimes allegedly took place. Judge Lyons -

" ruled that the government could not take these
depositions in Latvia. In effect, what he has done
"7 is rule that evidence is inadmissible even before he
1‘ has examined the evidence. : Fn e
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*T;Wb ‘as {this Board to ordnr the taking of depositions
“in ‘lLatvia.  Before I get into the legal argument I
~,wouldlika to say a. few words about what we: expect
"the testimony of these witnesses to be.  Most-of:

- these witnesses were questimed in 1978 by Immigration
Bexvice attorneys who went to Latvia. These witnesses :
‘were: questioned under oath.and a verbatim tramscript

" was made. -These witnesses testified that they had
been residents of lLatvia during World War II, and

"F that. Maikovskls, the respondent, had been their Chxef E .

of PUIiCQ.A {},

.~They also testified that thay saw Haikovsnls taka ‘
part in large-scale massacres of innocent civilians.
. The witnesses in Latvia are the only potential wit-
- nesses who served on the police force with the res-
 pondent; they knew him, they came into contact with
“him on a regular basis and they will be able to
«,«‘positively identify him. i ,
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‘ 7Mi8s}thnire., How do you intend to establish the

- Miss Maguire*ﬁ‘

TMx. Mausner'

“How do you relate that identification ,
. after so many years and the fact that they .
. will be in one part of the world and the
quresgggdent“will‘be in another part of the

‘f&WOI (o ' - . >

j;The identification is*mainly baseu on
“his name, they know his name, and on his positian..l;,
" Mr. Maikovskils has admitted under questioning o
' from the Immigration Service investigators that - S
. he wag Captain of the police precinct in question, -
. and these people are saying that a man named -
7 Boleslavs Maikovskis, who was Captain of this
. 7. police precinct, did this, this, and this.
. 7 We also will show them a photographic. spread and
o see 1f they can pick his plcture out of the :
o spread'“ : y .

f-ldentity of the witnesses?

 ;er Mausner.' Tha Soviets have told.us whc these witw RS

neasea ara .

Any other evidence? 2

“:hat is one of the things the crossw‘ ,
~ .examination is for, and that is why we are asking
. “that depasitions be allowed with cross~ .. =
7 examination. During cross-examination Mr. "
- "Berzins can go into the idemtity of these wit-
. nesses to establish if they are the persons*a, N
ig;they are claiming to be.;,~, SR e
: ‘=\Furthermore, the depositions will be vzdeotaped.
- It hags been 35 years since Mr. Maikovskis has =~
" seen these people, and he may be able to recognize a
- them from the videotapes, if that is or is not
the person. . Because of these reasons the testimony
. of these witnesses is absolutely essential to the
- government's case, and in fact Judge Lyons held R
- in his order denying ocur motion that the testi- B
~mony of these witnesses is esseatial to the o
«.government 8 case. : n



”Q;Misa Magulre‘, Has“there»been any‘ estimmnyAin this
?case go-far? ' e

. “There has - neen testimony ¥
i D witnessas who .are survivors of the Holocaust
} who alleged the ‘respondent- ccmmitted atracities R
. on them. -Because the witnesses we seek to :
. . depose knqw respondent and came into contact
- with him on a-regular basis ‘over the 4-year -
. period that they both worked.on the police. force, .
. we think that the idéntification that these wit~ -
" . nesses make of the respondent will be a very )

... strong. 1dentification and tbathis What»we are :

Also these witnesses 1m- Latvxa are. testifying
' ito-a completely different set of crimes than =~ =
-~ the thnesses vho have already testified in the -
. case. " The witnesses who have already testiﬁied
testified about incidents that occurred in- -

‘the town of Audrini, Latvia. The witnesses who i
- . . were in Latvia, we seek! to depose, will testify '

»ﬁ*y*f;,wf’ " about: incxdents that occurred in the towa of
REITTEN o }Rezekne, latvia, where- responéent was thewﬁhiaf

or;example, lanis Kalnin?shg one of the wit- . -
 ssnesses we seek.to depose, testified that he was o
¢ -the leader of a police unit from 1941 to 1944 in .
. latvia, and that Boleslavs Maikovskis was his = .
':fgsuperior.m Kalnin'sh testified that Maikovskis . .
ordered the extermination of a1l Jews within hig * =
- police precinct, and that the police carried out
- this order. I would like to read to you from .
. the statement made by Mr, Kalnin'sh in 1979.
- This is from pages 15 and 15, snd questioning =
. 1s being conducted by Tom Belote, an Immigration o
jiService attorney.~ o '

Miss Maguxre. Was this ever before the Immigratlon Judge?‘jwhw
These statements were taken after the government‘», 
had submitted ita motion to Judge Lyons7 '
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Mr.‘Mausner" That; 1is- correct, not submitted&-‘

Ihisevz.dence that is before the Board and ;
‘not before the Judge, was ruled on iu L
is that’ correct?

Miss? Maguim 3
.wag
‘the. motion,

. 'I‘he questian by Mx. Balot:e
.. was: "Did the witness receive an order from .. -
‘Maikovskis to exterminate .the Jews?" Answer,-—‘
‘"He didn't order me to sheoot the Jews myself‘
"but he demsnded that ‘as leader:of the , :
‘,Katmatskaia Volost vigilance group and later’ o
- .the Police Z- ‘group,. I organize the extermina~-""
‘tion of all the Jews in Kaunatskaia Volost.".; } o

?'Go;mg back to your question, Miss Maguire,
. 'there were previous-statements made by these’
-~ witnesses that were submitted to Judge Lyons., L
. The reason I am reading from this. statement o
“.is these are the statements taken when the

Immigration Service attorneys were present at
| "'onducted_the questioning. N

' tements | that we::embefore“

A‘:"Miss Maguire* -
e ‘Judge Lyons?

‘Mr. Mmishe’r: L ’}.‘he statements taken in 1976 by the Soviets
SR "in response to questions by the Immigration
- ‘Service; and these were the statements that
were submitted to the Judge. RO ”

B Miss bﬁagu;ra. Are they essentially the statements, the

© contents are the same or similar to the e
~ statements taken by the Imigrati.on Service
attormeys? .. . ... : R

"Mr. Mausnet" Yes.; Anuther witness e seek to depose,i




Anton ‘Zhikovskis, - ‘ «

paliceman in Latvia, from- 1941 to. 1944 ‘and.
‘that Maikovskis was his chief of pollce. He
‘testified thatiin. December, 1941 or January,
‘1942 two policemen were. shot in.the village- . " - T
ffAudrini, Latvia to. avenge this, according o

;execution squa&‘which shat between 200 and 300.
of the peaceful'civilian inhabitants of the
village of Audrini,

‘would like O;rea «from Hr, -Zhukovakis's:
testimony briefly, I am just reading excerpts
"When the .guards.had been posted Mailkovskis -
arrived.’ I informed him everything was.in "~
" order and he informed Eikhelis, ‘who came out .
" to’'the hills himself,' .. Question - "Did the?f%
" : leaders of the other groups also inform : -
ff/,Maikovskis of their readiness when you did?";ﬁ
~ Answer - '"Yes, they did. Then the policemen
© ' who. had agreed to- participate in the shooting--
- the’ executionera-‘~arrived After that the :
coo. flring” squad was. posted and the Audrinians. arrivedv i
“4in trucks..  There was a wooden shed near the - S
execution: site and inside it a group of policemen
who began herding the people out of the trucks, = .
“ Policemen from the lst and 2d precincts-of the =
Rezekne. police wereuthere. : L

- Quegtion ~ 0 was in charge oflall.this?,
.Answer .~ "Maikovskis had gotten everything o
" ready. 'Eikhelis was higher in rank and authority -
. than Maikovskis so‘he gave the command for the .

- iexecution to begin,......" Question - “"How was
“‘the execution carried out?" Answer - ''The first
. .. truckload of Audrinians, xncluding ‘old men, : :
“o#women and children; arrived. Memy-of them
‘were weeping and screaming, They were hexrded into
- the shed and ordered to take off their outer - :
~+ clothes, after which they were herded in graups
-0f 10 to open. trenches and placed along the edge:
- of the trench. The command to shoot was given by
* a chief especially ‘chosen to take charge of the
- execution at the site. Each victim was shot by
’/N‘tgo‘ﬁan& one aiming at the chest, the other at A
.. the: hea . _ S s

e




Mihere was Maikovskis at this ”point?" -
*Tmikgrskis was standing-nearby with .

'Mr “Zhukovskis also described & large-scale
massacre ‘of - Jews that he. claims Maikovskis took .
‘part in. I won't read fromthat, this kind of  :
testimony,: 1f credible, is certainly enouch by:
Eitself-rt d

:Ncw 1 will discuss the legaliissues.

b

Miss Maguire( Before you get fo that I hav some: questions"

TR 8 jurisdiction.» First of all there is no record .
ﬁ?in this case before the Board. - All we have: is:
. your brief and the exhibits, where is the record?

1‘”

f”,Mr. Mausner" The recard of ‘the testimony taken, I,“
e assume, is witb Judae Lyons._~ '

‘*‘,“‘rMiss Maguire" Why wasn t:it fiiedfbefore the Board if he
o . was seeking Board review?g Lo S -

‘Hpﬁ;Mr;JMaﬁsner' We didn t feel the record was relevant There e
18 nothing in the record dealing with tis appeal
;on the- issue of depositio “in. Latvia.’=

Miss Maguire. ,The second question*is one which goes teithe
. - methods by :which the.case arrives. here.~ Judge Lyons'
. order is dated in-August 0f£:1978.* In March, 1980 B
- Mr.: Crosland, as Acting Commissioner,,certified it
to the Board a good ‘19 months later.  What is the
government's 9031tion on.jurisdictien, in view of
the litigation on appeal time’ o L e

Mr. Iﬁ'Izz'msnez.“""i This case was certified rather than-appealed.eaf“‘>*”
The Board can accept jurisdiction- by certification o
after the lo-day time limit for appeal and........;'i

i Miss Maguire°: What about the regulation in 8 CFR 3. 3(&)
B ~which says. that the right to certify a. matter'will
. not extend the appeal time? Coe e o =

3 bt B4t 7 S e g S A i £ iR 15
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‘that relates to final rulings .
; o ration,Judge. L don't know -
ifytheresaxeaanyicaSes on it but I would::
argue it doesn't apply te certificatian of
an interlocutory sppeal. If the Board -
does want to take . 3urisdiction of this, case
it is clear it s not bound by the 10-day . 2
% Théy may take jurxsdictian .
ccordingA o'MBtter of Slade, in

witnesses . {5'because of the age and 11133
‘health of ‘several. : Why did it.take so long .. -
then ‘to:come before the Board on tHz matter’-"“

Mr*MSﬁQnﬁf- yons." ruling that we. could,nat.
i o take: depositiona we. ‘have been making very
strenuous ‘efforts to get these witnesses to
ome:to:the U.S. to testify. -This has to be =
one- through diplematic channels and it takes’ R
‘glong-time. .Discussions have’ been held at - - -
-levels:-asg highaas .the Attorney General and the |-~
Chief Justice of . the Soviet Union on this = . = .-
‘question. "It -wasn't until the: beginning of
‘this year that~we‘recexved an absolutely defin
‘itive answer these witnesses: would not :
Qming_to the U.S.” EE

: “think another reagon Eor the delay ‘might be
‘the shift in jurisdiction over these cages
from the Immigration Service to the Criminal - - .
Division, the changes in personnel thatireqnired;.r'
There are only 2 prerequisites found in 8 CFR -
“for the-taking of depcsitions; one,that the
witness not be available at the place of hearing,
‘and two, that the testimony of the witness be
essentisl. Judge Lyons found ome, that the .
witnassés are not available to testify in the .
U.8.y and two, that their testimony was T
essential to the govermment's case, Notwith- U
'standingithat finding Judge Lyons held the T

i e -t pessmgus st g o e o
. - e BT AT A N P S S 0y i S e oo, .




his ruling. is. that fair depositions in the
Soviet Union-withra: full opportunity for -
cross-examination; are impossible. This: is
what the Judge- heid: “To suggest that th
process of confrontation and cross-
examinationwwould be available.even if

M&ﬁﬂunsaer Eositive»identification“b ‘the witnesses?

%Yés, as far as: the Judge was concerned he was
-also-concerned with the:fact whether or mot - . =
'*these witnesses could poaitively identify the SR
respondent.~\ Clelm

%Mr. Manlatis'

MﬁﬁMaﬂyner This isAsomething that. would be braught out in -
-the examination of the witnesses. They claim
that a :man named Boleslavs Maikovskis who lived
in this town in.latvia and was-Chief of a-
police precinct there committed certain.acts
Mr.-Maikovskis. has-admitted that-he was was ‘Chief -
of a golice ‘precinct: in this town.  We would -
k. these witnesses. during the examination to
describe thésrespondent, to try-to. identify him
-:from the photo spread and whatever other ways -
' ﬁﬂﬁthere are to identify somebody.: That is the way
© any identification of a witnes s made, by a
tness ia made sy

ERRREE A a,fr“There is absélLtely no support in the record
Y <. anywhere else for Judge Lyons' conclusion -

T i that -faix depositions camnot be_taken in the ..o
jSovietkﬂnion. In fact all of éne avail&ble




‘Levidence points to just the opposite conclus on,
'~ that fair depositionsiwith-a full opportunity. -
fox: cross-examination3Can beataken in the s

ay DY -
,:authorities that respondent's attorney can be.
. :{ present.at these depositions,” and can conduct
;vayfull .cross-examination. ~Second, West German
~.courts and Dutch’ courts have’ taken testimony in
_.the.Soviet Union: in war:crimes cases and have
.relled on this testimony. to‘convict defendants
ofucriminal charges. :

,"Third rlght at - this time attorneys.fram our’

,~aoffice are taking-depositions in the Ukraine,

- :-U.8.8.R.: They are taking these depositions and
.j@videotaping them under an order from the U.S.

- :Digtrict ‘Court for the Easterm Division of

. :Pennsylvania. Defendants' attorney is present
and conducting gross-examination. Another point

on. the ‘fairness‘of these: depositions, the =

government received Mr.:Berzins' brief on Friday.

The brief is based in large part on material

‘that; 'is not in the record before the Immigration

“court, and all but one of the-exhibits that he

_suhmitted are not of ‘recoxrd. |

Miss. Maguire~xr : :
Why do you object?

\éffre¢b?d either,

fThere are;3 he objected to as not being
of record. What I am going to ask is tht the
... Board apply the same standard to both parties,
- elther-accept all of this non-record material or
reject it all. Among the non-record material that
“we submitted was an affidavit of a WEst German
Judge whc..;........‘

gMn. Berzins.. bjec ion, This has already been ruled upon and
o it iIs imgproper for counsel to bring that up. These.
tactlcs do not’belong here.-'
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LI TS A

_4“'Mr. Milhollan.unmr. Mausner, the affidav1t that you
s  submitted has been returned to.you, it has . ¢ °
. .not been examined by the ‘Board because it waad.;vutw#r*“
./ “specifically objected to by counsel prior to -
- “these- proceedings, and therefore we will not *
"~ hear any argument iﬁ_reference«to that par-
.:Qﬂti ula ‘affidavit.‘ :

We- would like to:object: then to the non-;.
.‘record material that has been submitted by. -
‘Mr. Berzins, axguing the same standard should z
bef‘pplied to that.g L i

ﬁﬁ“_Miss Mavuire Aleo then,you.would w1thdraw your'nonw -
: (R reeord.exh;bits, I would conclude, is thatu->
corxect? . e

'~,Mr. Mausner- Yes, if the Boara dec14es not to rely on
Cany of this non-record materisl: that would then
apply not to all our exhlbits but the ones o
‘that are not . of record.$ o i

Mr. Milhollan‘* Is there a clear indication as to which -
s exh%bits are a matter of record and which are L

: Mr Mausner.uz e pointed out t nos in his brief which of

TEen .course. are not of. record The only exhibit in
e ME Berzins brief which is of record is the
first:onee L

'Miss Maguire' “The materlal you quoted from at length =
before is not in the record 1s that correctV

. Mrx, Mausner._ That is correct.uhn

" Mr. Milhollan: ‘The objection.to the exhibits and the
e material that has been submitted will be made a
matter of record and will be ruled upon at a
later date. : ,

Mr. Mbusner" Thaak,you.f 1 would like to say one th1ng
S in connection w1th the material I was reading from,

e At T TR S L AU T A L L S R S 1 513 A T e 18 € S e i



that is not of record ‘we were-mot, these~
ra not depositions,’ they were statements:
and without cross-examination.  'We are not
offering them as evidence’ in® the " proceedings
.merely. read from 'them to show, that the
government is- not engagingin'a- fishlng ex~
pedition here,: that the testimony of these-
witnesses is very: relevant -and-essential:to

governmentsc se.

. , po;nt ‘on fa: ‘ lepositions.
ﬁ;Bervlns ‘claims that nothing comlng out’of -
the Soviet Union in comnection with Latvian = -
ar criminals can be believed in'the slightest, -
However, there is one piece 0f prior-testimony .
made by these Latvian‘witnesses which has been =~
hown to. be true.. These Latvian witnesses g‘ IR
estified that Mr. Maikovskis -was Chief or: ﬁw
“Captain of 8 palice precinct in Latvia during
"~ Woxld War: II. - As 1 stated, Mr. Maikovskis
. elaimed that he had been a bookkeeper for‘the
... Latvian Highway Department during this time,

- . However, when Mr. . Maikovskils was questioned by

the- Immigration.Service investigators after the -
tatements of these latvian witnesses were known,-
pon: questioning by the Immigration Service = .-
nvestigators, he admitted that .he hagd been ' '
Captain of a-police’precinct in’thtvia, and at
least:in one instance:the testimony of these
:Latvian witnesses has: been shown to-be true,’
admittedly true.

o

The government a8 pcsition that the fairnmess of.

‘thege depositions cammot be determined until

”after the depositions are taken and a full. = .
opportunitv for cross-examination has been i
tested 'is not only -right as:a matter of. 1ogic,
it ds. also clearly the law, 7 The Board,has -
-never decided this issue.  However, every.

<. Federal and state court which has been faced SR

with preciselv this issue, has held that a motion -

‘to take depositions in a Communist coumtry should

‘not.be denied simply because:the depositions. - .




‘are--o be taken in a Communiet~country. B

7. .the government's brief. For example, - T
' Danisch v. Guardian Life Ins, Co., a Federali,m_

These- cases are cited on pages 22 to 25. of

- . District Court case in the southern district
- of New York, attorneys for the plaintiff - _5
" sought to take the depositions of thnesses &
~-.in Poland by letters rogatory. -This defendant
. ~objected to this on the basis that the
testimony would be without value because the
- witnesses were residents of a police state
i " which would not allow them to testify freely
':g,and truthfully. PR PET AN :

;'iruThe District Court rejected this argument and |
‘granted the motlon for the taking of depositions

by letters rogatory. 'Here is what the District

- Court held: "It may well be true that the.
~ téstimony thereby obtained will.be of little

or no'value because it was taken in a police .
state.  This is something for the trier of the

. facts to consider; it does not make the'y«;,
,dtestimony :I.nadm:l.ssilole.("‘,j e

In Bator v. Hungarian Commercial Bank of Pest
.- ..a New York Appeliate Division case, the trial
oo courtrrefused the taking of testimony in Hungary
- . on.the basis the judicial process-in Hungary
. v.was suspect.  The Appellate Division reversed ,
- that, stating: "We see no reason why the interests
. of justice in this case cannot be proper1¥
“"... gerved by an examination of the defendant's

officers on written interrogatories in Hungary. ,
The fact that the interrogatories are taken in

- Hungary will be a matter for consideration by

the triers of the facts."‘ Other cases are

cited in the government s brief




o

,Mx. Berzins doesn t cite any cases upholding
Judge.Lyons' position, and we were not able: to‘
find any cases either.  In short, these cases
‘hold ‘that any improper’ influence whlch may be
" exerted by the Soviet authorities, would affect:
"~ ‘the-weight and not the admissibility of these

‘kdepositions.- ‘These. cases:.hold that a motion to
take ‘testimony in the: Soviet Unico should not.
" be denied simply on the basis that it is.to b
”;taken in*the SovietiUnlon

Hf‘In conclusion thewgovernment'15~very munh*aware
-~ that: the charges against this respondent are S
© . . very grave eones.' However, we are: abaolutely con-w. R
. vinced that:these: depositions will result in ¢ .

. ~reliable testimony by eye witnesses .that the :
" respondent.wss a murderer and war criminal: of the
first oxdéry "The Immigration Judge must ultimately .
, decide what welght is'to be given these: depositions,;g.ﬁv
“but that. is. not the questlon before the Board .

_~The question beforefthe»Board now*is whether:
_ ~‘there.isgood reason to deny the government any -
,opportunity to take:these-depositions. .For:the .,
' reasons we have argued, there is not,  We ask this’
Board to. ordervtheu aking of depositions dn Latvia.

- the procedurs here.:: ‘Has -the Board actually“re- f?
L viewed the~record.andw' b b t

mitted, with the exception of the affidavit you .
objected to havp_been examined "

Mr. Berzin3°:,er Chairman, .1 would llke to address myself
to a’'couple of procedural points if I may, and
~'that is the .contents of the record and the briefs.
I want to emphasize that I did not initiate tnls =~
_pernicious practice of including in briefs and in ~ ~ ©
‘the so—called *ecord, materlal.which was mever .




' bafore the Immigratio ~Judge, | The. gavernment
“'initiated that procedure’ and they invited "%
Fgretaliaticn.in,kind, and if that. be condemne&
i well i1 am’surely guilty, I let” ‘them have it
‘fbecauae they werxe-the ones- -who . cpened the- daor. :
It also. seems to. me that at: thxs stage it 39 .
ell nigh impossible to separate out the:
yff-record and on-record materials in both
“records and briefs. I think they bave become
o kind. of ‘intertwined and intermixed,. Be that
. ag it may, I think.itAis an unfair way to pro~
. " ‘ceed with an appeal ‘and 1 also think that it
s very unfair to. bring this appeal up in the PR
. manmer it has been. braught up, and I am referriag;,]fu{
' ba;time lag an _I will ay )it.~¢lyj

*nNow turning to the merits or rather. lack.of them;;;*;"
'Let me begin by observing that the government °
~ ‘attorneys here seem to have led a sheltered life R
' in an ivory tower far removed from the realities
. of 1ife. " They seem to think that the Soviet
. Union 1s a civilized nation. 1 submit to you, -
© Mz, Chairman, that it is-not, that it is.a jungle -
‘ruled by nothing but a pack of vicious animals, =
nd their handiwork we 8ee ever¥ day.. There are ..
hardly & dayfoes by when we-don't read inour .
‘newspapers or magazines or somewhere:else dout =~
‘a political show trial taking place behind clased T
"doors in the Soviet Union, and I specifically
‘refeér you to my brief to those sections which

'jigjdeal with the more'infamoua show‘trials‘of‘

'171 am not so much‘referrin backfto the 1930'

' when we had regular. circuses stagedin Moscow, -

' The government, in its naive fashion, just- goes ‘

along and believes that in a situation where the -

. Soviets have already staged one of the biggest

- - show trials of modern times in Riga, Latvia, that =
' by going,back there now a third time and conducting




a thlrd depositiou,.we can ‘really: have justxce\
Now this:is the essence 0f my learned adversary's.
. argument [ that just. order: the taking.of: depositions~
" and we will sort out.later'whether ‘we. can_have-
justice-or whether we can't., Just let us go ' to
‘Riga and.the rest will simply fall:in its, own
~<fplace.;~That seems  to me. thgessence of the’ .

‘argument, and it seems to me that- tne~sraument
completely misses thé po int.:

‘ My learned adversary'saysil?cite o cases, - L
- don't mneed to, I think the case speaks for itself o
it ds ratﬁér'plaln‘; The government is ‘inviting us;~»‘
- . to go to the Soviet Union now for a third setiof
 depositiona. They already had one:set of deposi~ \
tions in 1970, 19?6 sthey needed another- sethbf - v
depositions in~ 19?8 ‘and they are suggesting. now

 that they are going to embellish these depositions
.. with the presence of videotapna and with my numble'_
g presence. R . iy E RN

Well, thanks for the invitation but how ccme the
invitations were left oution the ‘first two- . :
occagions? - How come no one from the res%ondent‘
‘side was invited to Riga 'in 1976 or 1978% haybe
the 4th time they suggest‘depasiticns they will -
invite the -Immigration Judge. "I don‘t know what
. is“on their minds, but:it: seems to me’ ‘that-the: 5.
',rwhole procedure is ludicrous;. - - They bhave ‘two: depo~v*
- “sitions: already,fnow they‘are'going back for a: thir&,
- and they think this one.is. really going to be'the
‘epitome of fairness, ~How can it be, because they say
the Soviets assure them it*will be fair,do they
~ expéct_the. court ta beliave it? No. one alse on bh&s
‘“'?earth:wauld R : R .

I don't: know huw the government can so glibly pass. -
over these completely beside the point arguments,
The record of the Saviet judicial system again .. ,
speaks” foxr itself. All we-have to do is see what
 happened to Orkvrf'and others who are:in Soviet . .7
mental hospitals, and everyone was convicted of a e
- crime. - They all get Soviet due process, strict o
socialist legality,,right up te thenadhouse.qr




';if' mhey say that the Soviets have assure :ggef 11
, . y

government that respondent's attozne

,1f;[cross-examined.~ Where are they going to find
. 'a respondent's attorney who will have the guts

to go over there and really attack head-on thasé 3

entire show trials they staged back in 1965 and '1_;_‘,

expose it for what it is? “How will he ever

' “survive sentence in the (Russian word is used), -

~that i3 slander under Soviet law. There is no-
‘privilege under their judicial proceedlnvs.fqy,
. One cannot go in there before the Soviet =
- prosecutor under the procedure they propose and
- start attacking heads on what they have done and
 how they di& it.' ch can that be poasxble? -

' Can tbe government assure anyone this can actually -

‘be carried on and the respondent's attorxney can
come back here safely? 1 think the government's
simplistic approach leaves quite a bit to be
~desired. They just simply don't have their feet
- on the ground when they make thlS argument, and
~ these cases they cite, they 'don't stand for any.
proposition that is applicable in this instance. ' -

~ We have heard a political matter and if the Soviets

~are going to change their colors it is not going

" to be tomorrow or the day after. They have shown

'“f,wf:taken.under their judicial system.

' 'us what they are and I think they will remain what -

- they are all through whatever depositions are‘everﬁ L

 “1‘0et‘carried awa a 1itt1e bit, I’hope you willﬁ  ;‘
~ forgive me, but getting back again to the pro- =

~ cedural aspects of it, I submit that the govermment  7;;

- has not carrled the burden of demonstrating, which
-1 submit they had to do, is that the Immigration .
Judge abused his discretion. I submit that the
regulations give a certain latitude to the Immigra-
tion Judge, certain amount of discretion. Now I . -
- am not really certain just how wide is thig




latitude and how wide i3 fhls disc;etion.
r”dii&ﬁ Quite frankly I found rn cases on it. But -

.1 submit to you that the-discretion goes well .

- within the bounds of what was decided in this

"...case, -That the Immigration Judge fairly con-

. sidered all. the factors that were before him
‘. then when he ruled and: made a fair determinstion,
. exercised his discretion in a fair and judicial '
. manner, based on what was given to him, and- .
. he ‘decided the case on that occasion almost two ‘
auyears ago. :‘-,»; , R v , _

. And 1 submit to. you that the government has _
 shown nothing today in their briefs, records or
-anything else, that they would even want to put
© ...in the record, that would in any way undsrmine
_the soundness of that decision based on the
. facts that were before the Judge, and I tﬁank .
" you for your attention. , o o

' Mr. Mausmer: Mre. Berzlns mentioned today, and he Ooes 1nto

. 1in great length in his brief, Soviet trials of

. diﬂsidents in Soviet courts. Those trials axe

. totally irrelevant to the proceedings we want to

... conduct. The respondent in our case is mot being

" tried by a Soviet court, he is being tried by

. an American court.. Immigration Judges every day.

... have witnesses testifying in their court where :
- they have to determine if the witness is testifying
. through fear, prejudice; bias, there is no reasom
. that an Tmmigration Judge canmot make that de-'

-termination in our case._ﬁ%, v

Mr., Maniatis'j Buﬁ“%e had a perfect rlght of cross-examinatlon, |
S would théy interfere,JGh_A, . . : _

‘ Mr. Mausner' They told us they would nnt interfere.. Of o
o . course if they do interfere, i: that goes to the

.. weight of the testimony that has been taken. :

. If it doesn't, like a full cross-examination that
"7 was allowed when the videotapes are examined, then
the weight of the testimony would be very little.



i jMiss Magulre" Is there a right to cross~exam1naticn‘ LfM o

undar Sov1et procedure?

'*wfmr. Mausner‘ In a Sov1et court? Frocedure, I don t; "*

'"‘“f Miss Maguire'» WOuldn t the deposxtions be conducted’f7"

Cin accordance with' Soviet pracedures7

O Mr. Mausner, Tha procedures that the Sov1ets said

4,wou1d be followed in this proceeding is
., that it would be presided over by an official
" of the court of Lat¥i¥ajy that official would
' gtart off the questioning of the witness and
.. . then allow the lawyers for each of the parties
. to ask whatever questinns they wente& to. -

IMiss Maguire‘ Doesn*t that make it unlike a regular

deposition that would be taken in this

o countryy that there is someone: other than

attorneys for the Parties 1nvolved in the. e
quastloning? . ) T

Mr. Mausner, Yes, if the Board wishes it could lncludev

in its order that part of the deposition would be

‘ ;]:tctally hopped ovexr and we could start from L
/'~ .the place where we start questioning the wit-

" nesses, so that it would appesr to be & noxrmal
' procedure followed in the U.S. I would like to
" note that under the Federal Rules of Evidence
‘when depositions are taken in a foreign country -
_there is a provision for that allowing deposi-

" tions to be conducted before an offilcer of the
_ country in which the depositions are taken, if L
' that country doesn't allow depositions to be taken
~ before anybody else, and the Federal Rules state
~that this procedure was implemented to allow
“depositions in countries that do not have exactly

the same procedures that our country follows,



-20-

Miss Magu1re‘ What is the feasibllity of a rulina

, o that would delete that portion of the .
“transcript related to those questions?
- How wculd the Soviets react to that?

Me. Mausnex' They wouldn‘t have to know about it;.'

‘Miss Msculre‘ Would one presume they will have
' ~access to the Board‘s posz*ion if subpoenas
-are ardered? « A

”Mr‘ Mausner: 1 assume they would have access to it
‘because it is a public record ;

Miss Maguire: T take it you have not discussed this
possibility with them? When you made the
suggestion perhapa I erronecusly agsumed
you had discussed it with them., Is that
something you discussed with. thed?" :

Mr. Mausner' I don't think the Soviets care what we
do with the transcript once we get it back to
~ . the U.S., or with the v1deotapes we will have,
- In any case everything that goes on there g
- can be taken into account by the trier of the
- facts in determining‘whether‘it was fair or.
. not, If the questions by the Procurator are
-~ not fair that is something to be taken into
“.account by the trier of the facts. We are
”’TJust speculating now as to what would hm pen.,
" Let's take these depositions and gee what B
- happens ,then make & deternination on failrness,

Mr. Berzins mentloned that we had previously ‘
taken depositions 2 times in Latvia and this
'~ was our third crack at it. -The prior statements



a/"that were made by these wztnesses are not -

... depositions, they are merely statements = L

because -there was no ‘cross-examination, We =~ =

- want fair depositions’ taken where there is am - &
‘_Jepportunlty for cross: xaminatlon.}.-_;;, N

‘A'Secondly only cnce haa the gevernment gone

over to latviay the previous statements were

_ . taken by the Soviets in response to a request
- "we made” for statements,. As far as Mr.. s
“ Berzins® arbument that£ n American lawyer attampted
-e

to conduct -a full cros xamination in the Soviet

‘,'},Union, that attorney would be arrested., I think
"that it is obvious that arresting a U.S. citizen

attorney in the Soviet‘Uhion for conducting

. cross-examination in a proceeding they have '
allowed, would cause a major internatxonal
‘nincxdent, that the Sovxets would not rmsk

As far as Mr. Berzins argument that the cases_
- cited by the government involved political’ :
. matters, that our case involves a political matter,
while the cases cited by the govermment do not :
;. involve political matters, this is not a political
- matter. It is an American deportatinn proceeding.
The cases cited by ‘the govermment in the brief are
. American legal cases and there is no reason that
- the principles established in those American legal
~cases should not. apply to this case.w Tbat is,it.,
‘Thank you.' R AT :

Mr. Milhollan., ‘Thank yeu gentlemen.,f thinm yeu are both

. familiar with what we have before us, your briefs,'
~both briefs, the material that was stmmitted :
-along with the briefs. The one affidavit that was
objected to by you, Mr. Berzins, has been returned

' to the government and has not been examined by the - -
Board. Your motion, I believe, had a copy of
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e that affidaw.t accordingly that motion was
7 T also-returned to you, So the guestion is .
We- will take tbe case under: ccnsideration.

ub - 6/25/80




