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L2GAL TOFICT wi SIGNIFICANCE OF THE JUDGMENT

OF [HE INTIWNATIONAL MILITARY THIBUNAL

I. INTRODUCTION

The punishment of war criminals is a primary task of the
military occupation of Geruany under the Potsdam Agreenent.
United States! policy was enunciated by a directive of the
Joint Chiefs of Staff which has been given guadripartite applica-
tion by Articles II, III and IV of Control Council Law No. 10.
This directive and law are designed to reach the i~ jor war
criminals to be tried by each of the occupying powers in their
respective zones of occupation. The crimes of which the accused
rmay be charged are (a) war criues proper, i.e., violations of the
laws and customs of war; (b) crimes against the peace; (c) crimes
against humanity; and (d) membership in criminal organizations.

fhe most important chapter in this program of punishing
war criminals was the trial of the twenty-two alleged top German
war criminals conducted by cuadripartite action of the occupying
powers, This trial, before the International iilitary Tribunal,
which opened officially on the 20th day of Novenber 1945, had its
antecedents in the experiences after the last war in dealing with
the war criwinals of that day, and in certain international state-
uments and agreements. o adequate appraisal of the effect and
significance of the judgment of the International Military Tribunal
can be made which does not take into account this pre-trial back-
ground.



II. PRE-TRIAL BACKGROUND

Trial of sar Criminals after World War I.

The Prelirdinary Peace Conference of World War I established, on
25 January 1919, a Cou.mission of fifteen to investigate and report upon
iolztions of international law committed by Geriany. The various Allied
covernuents subiitted tenoranda detailing alleged breaches of laws and
customs of war and the Co:uxission recoumended the creation of a special
tribunal to be composed of three members appointed by the five principal
powers and one by each of the lesser Allied governuents for the purpose
of prosccuting war criminals, The recommendations of the Conuission
failed, due in principal part to special reservations inserted in the re-
port by American nembers, and as an alternative, Articles 228, 229 and
230 were inserted in the Treaty of Verszilles. These articles expressed
the right of the allies to bring to trial before military tribunals per-
sons accused of naving comaitted acts in violations of the laws and
customs of war, and bound the German Government to surrender all accused
persons. The United States submitted no names, but the other Allied
governnents compiled a list of sone 900 alleged war criminals which was
presented to the German Government.

Instead of turning over the wanted persons, Germany proposed that
it be permitted to proseccute the accused before the Supreme Court of
the Reich at Leipzig, and this proposal was accepted. An abridged list
of 45 major offenders was tincn subuitted to Germany on May 7, 1920.

The trial opened in Leipzig on May 23, 1921, two and a half years after
the Armistice., Of the 45 presented in the abridged list, only 12 were
actually brought to trial, and of these only six were convicted. The
maxiiun scntence imposed was four years iuprisonment, and both defend-
ants so convicted "escaped" from prison shortly after commencing their
sentences, That was the énd and extent of punishment of the major war
criminals of World War I.

The Moscow Declaration of 30 October 1943,

The foreign sccretarics of the United States, Great Britain and
the Soviet Union conferred at lwoscow from 19 to 3. October 1943. At the
conference, the foreign secretariecs published a statcement on atrocitics
signed by President Roosevelt, Prime Minister Churchill and Prenier
Stalin, containing a solern warning that at the time of granting any
ariistice to any German Governuent, those Geroan officers and men and
nembers of the Nazi Party who were responsible for or took a consenting
part in atrocities, massacres or executions would be sent back to the
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countrics in which their deeds were done in order that they wdght be
judged and punished according to the laws of the liberated countries

and of free covernments established therein, except with respect to
those Geriwen criminals whose offenses had no particular geographical
localization and who would be punished by joint decision of the Govern-
nents of the Allics. wsotice to Geriman war crimincls was stated unequiv—
ocally in this lunguage: "dMost assuredly the three Allied Powers will
pursue them to the utbteruost ends of the earth and will deliver them

to their accusers in order that justice may be done,"

The Lioscow Declaration tiwus accomplished three things: (1) It
placed on notice all Geruan war criidnals that they would be held to
qceount for thcvir ceriminal actsy; (2) it provided for return of Gerian
war eriminals to the countries in which their crimes were perpetrated;
(3) it provided for punishuent of war criminels whose crimes were not
localized (in effeet major war criminals) by joint action of the Allied
sovernnentse At the Yalta Conference of 7 February 1945, the Allied

Chiefs again stated their determination to bring 211 war criminals to

justice and swift punishuent,

The London hAgreement of & August 1945.

For the purpose of giving ceffect to the punishuent of major war
criminals under the iloscow Declaration, an agrecment was signed in London
on § /mgust 1945, by rcprescentatives of the Governuents of the United
States, France, Groat Dritain.and the Soviet Union, acting in the inter-
osts of 211l the United Nations., Provision was made for other nations
to adihcre to the agreencnt, and ultimately 23 Governments becane
siinatorics, This .igrcemacnt cstablished the International lilitary
Tribunal, the constitution, jurisdiction and functions of which were
sct out in the Chartor appended to and incorporatcd as a part of the
Agrecaent.

The Charter set up the International iilitary Tribunal to proceed
with the just and proapt trizl and punishiient of the major war crimincls
of the Buropean Axise. The Tribunal wns to consist of Tfour menbers, each
with an 2lterncte. The Tribunal was given power to try and punish major
war criminnls who committed any of the following crimess

a. Cricges ngeinst Peace: namely, planning, preporation, initia-

tion or waging of a war of aggression, or a war in violation

of internationzl treaties, agreements or assurances, or par=

ticipation in o coivion plin or conspiracy for the accomplish—
went of any of the foregoing;




b. war Criues: nanely, violations of the laws or custons of
war, ouch viol-tions shall include, but not be limited to,
turder, ill-tre~tment or deportation to slave labor or for
my other purpose of civilain populations of or in occupied
territory, mmider or ill-treatrent of prisoners of war or-
persons on tiae sens, killing of hostages, plunder of public
or private property, wanton destruction of cities, towns or
villages, or devastation not justified by militoery necessity;

c. Crimes nzainst -umanity: namely, murder, exteriiination, en-—
slave;pAt, deportation, and other inhumaie acts coiuaitted
against any civilian population, before or during the war
or persecutions on political, racial or religious jsrounds in
execution of or in connection with any criine within the
Jurisdiction of tihe Tribunal, whether or aot in violation
of the douestic 1w of the country where perpetrated.

Leaders, orgonizers, instigzators and accomplices participating in the
forimlation or execution of a common plan or coaspiricy to couuit the
criues so specified were declared responsible for-zll ncts perforied by
any persons in execution of such plan.

The Charter provided that at the trial of any individual nember of
any group or organization the Tribunal might declare, in connection with
any cet of winicia the individual might be convicted, that the group or
organigation of vinich the individual was 2 member 18 a criainnl organi-
zantion., The Charter eg@owered siznotory powers to bring individuals to
trial for .zembership in organizations declared criminnl, snd provided
that in such cases the criuinal noture of the org nnlzﬁtlon could not be
challenged.

The Cacrter provided that each éirn"torj should appoint a Chief

Prosecutor -~nd that the prosecutors should act ns a coumittee for pre—

paring the indictment and submitting draft rules of procedure. Provi-
51onu were inserted iasurin: frir trials for the defendants, ond the
powers of the Tribunal in COICuCtiRg the tricl were speciiied., The
Trivuncl was directed to opply to the ireatest possible extent expedi-
tious and non-technicol procedure snd to : wdinit any evidence which it
deeed to hove probative value. The Iribunal was authorized to iupose
sentences of deach or such other punishuent as it deeiled just upon
persons coavicted., Sentences were to be carried out in ~ccordance with
orders of the Coatrol Council for Geruany, which wos zuthorized to reduce
or otherwise nlter the sentences but not to incrense the severity thereof,



III. TRIAL

The Indictient.

Follewin: the publication of the Charter, the chief prosecutcrs,
acting as a couittee nnd working through their staifls, drew the Incict-
rent, which was locdged with the Tribunal in Berlln on 18 October 1945.

It nomed twenty—four leaders of the Hazi State anc Party as defendants,

and specified seven orgonizations as criminzle

. The individuals are named in the Table appended hereto, tozether
with notntions of cnar-es on which they were found guilty or accuitted,
and the sentences they received; the orgcnizations are olso nained in tie
appendix, together with notations of whether declared criidnal.

The Indictment contrined four countse« Count One — the Comwion Plan

Conspiracy — charzed the defendants, with divers other persons, during
a period of years precedllﬁ ;¢J &, 1945, of participating in a coiwon plan
or conspiracy to comuiit crimes ag “lﬂst peice, war criues nd crimes against
hu.,nlt/, 2s defined in the Cn"rter Count One set outb pxrtlculmrs of the

ture -nd developuent of the nlleged coiuon plan, deseribing the lazi
Purty as the central core of the plan, the co.uon objectives n=ad nethods,
doctrinal technigues, totelitarian control of Gerumnny, econonic planning
"nd mobilizsotion for nggressive wor, utilization of iinzi control for
foreign ~egression, and war criies ond crimes ngainst hunanity commdtted
in the course of executing the conspiracy.

Count Two — Criues nzoinst Peace - charged the defendants, with
divers other persons, curing a period of years preceding liny &, 1945,
of participating in the planning, preparation, initiation and waging
of wars of aggression., The invasions of aAustria ond Czechoslovokia viere
not specified as wars of cggression, but it was charged that wars of
agsression were wage’ agninst Poland, the United Kingdoi and Fronce,
Denmark anc Horway, Belziwa, the Netnerl nds and Luerbourg, Yugoslavia
anc Greece, the U.S.S.u., and the United Stotes of .uerico.

Count Three = Vlar Crimes — charged the defendints with the
coirrission of war crimes between Septeuver 1, 1939, G liny 8, 1945, in-
cluding 1urder and ill-trentuent of civilian popul~tions of occupied
territory and on the high seas, deportation for slave labor of the
civilian popul~tions of occupied territories, imurder and ill-trectment
of prisoners of war, killing of hostages, plunder of public and private
property, exaction of collective pennlties, wonton destruction of cities,
towns ~nd villages and devastation not justified by ixdlitary necessity,
conscription of civilian labor, forecing civilians of occupied territories
to swear allezinnce to a hostile power, and Germanization of occupied
te.ritories.



Count Four - Criues agninst Humanity — charged the defencants with
the comuidssion of criumes azainst numanity during a period of years pre—
ceding lfay &, 1945, in Zeriwany, austria, Czechoslovakia and on the high
seas,and in all couatries anc teiritories occupied by German armed
forces after Septeuber 1, 1939, including the murder, extermination,
enslavement, deportation and other inhuuane acts comuitted against civil-
ian populations before and during the war, and persecution on political,
racial and religious grounds in connection with the coumon plan mentioned
in Count One.

Statements of individual and organizational responsibility were
appended to the Iadictieat, and the Indictment specifically requested
that the seven named organizations be declared criudnal,

fhe Indictuent was proiptly served upon all indicted individuals
and was given to counsel appointed by the Tribunal to represent the
organizations nawmed in the Indictuent. At least thirty days having
been allowed the defendants to consider their pleas and to prepare for
trial, the case formally opened on 20 Wovember 1945 with the reading of
the Indictwent in open court.,

Four defendants were unable to plead to the Indictment. Ley had
couritted suicide; the fribu-al had postponed proceedings against Krupp
von Bohlen because of ais paysical incapacity, and Kaltenbruaner was
nospitalized. Boriann was not present, and the Tribunal ordered his
trinl in absentia under Article 12 of the Charter, The remnining de-
fendants all entered pleas of not guilty. Kaltenbrunner subsequently
entered the saae plea.

The Ividence,

e
.r. Justice Jackson delivered the opening address for the Auerican
prosecution. He began:

"The privilege of opening the first trial in history for crines
against the peace of the world imposes a grave responsibility. The
wrongs which we seek to condern and punish have been so calculated, so
malignant and so devestating, that civilization cnianot tolerate their
being ignored becausc it caanot survive their being repeated. That four
great nations, flushed with victory and stung with injury stay the hands of
vengeance and voluntaorily submit their captive eneiies to the Judgient of
the law is one of the aost significant tributes that Power ever has paid to
Reason."

Justice Jackson discussed in detail the evidence which the prosecution
would offer to prove the first count of the Indictment and referred at



length to captured Gerian docunsnts which were to oe offered in evidence,
ie declored that the evidence would show the defendants uniting in a plan
which could be accouplisied only by war in Zurope -~ "their seizure of the
German State, their subjusotion of the Geriman people, their terrorisn

and exter:dnation of dissident elements, their planning and waging of war,
their calculated and planned ruthlessness in thce conduct of warfare, their
deliberate and planned criminality toward conguered peoplesi, IHe stated
tnat the prosccution "had no purpose to incriminate the whole Ger:an
people", but that it wonted to rench "the plaanners and designers, the
inciters ond lexders witnout whose evil architecture the world would

not have becn for so long séourged with the violence and lawlessncss,

cnd wracked with the 2gonies and convulsions, of this terrible war',

Following the opening adcdress, the American prosecution presented
trial briefs and documentory and oral proofs on the issues coiprised
within Count One of the Incictment, Opening stateients werc made by the
chief prosecutors of Great Britain, France and thc U,85.S.R., and evid-
ence wuas prescnted by their staffs on the other counts of the Indictment.
Specific evidence was submitted by Aucrican and British prosecutors

Py
.

against the individual defendants and the organizations.

It would be impossible to roview the cvidence which was introduced
before the Tribunal, or cvon to summarize it, The case for the pro-
secution was based in principal part upon captured German cdocuments,
the authenticity of which, with minor cxceptions, was never challenged.
The prosccution called only thirty-threc witnesses in o1l

The Defense.

iAth few excgptions, no attoempt was uade by the defense to disprove
factual proofs subiiitted by the prosecution. In somc instances, defense
counsel brougnt out evidence which better served the proseccution than
the defensc, Thus, the foruer Cowumandant of Auschwitz, who testificd
to the gassing of 2,500,000 victims, was a2 defcensc witness.

In principal part, the dcfensc consisted of pleas in avoidance,
Conceding that aggressive wars were initiated, the defendant had no part
in the planning. Conceding thet racial undesirables were exteriinated,
the defendant had no knowledzc of such facts, A zreat effort was made to
prove tiat the Gerian people sencrally werce uninforiwed about conditions
in concentration caips.

The defense on the law was prescnted on behalf of all defendants by
Dr. Jahrreis, counscl for Jodl. His arsuicnt in brief was that (1) there
was no cffective international law zoverning the rcelations between nations
at the time of the aggressions, (2) to hold individuals personally ro-

Rl 1)



sponsible for ncts waich thcy perforia as representoatives of statcs is
to deny state sovereizaty, (3) as absolutc dictator, Hitlcr's orders
were law and had to be obeyed by all.

Dr. Jahrreis arsucd that as to the Kellogg=Brioand Pact therc vas
couplute agrecient only to the proposition that war of sclf-dcfense is
an undeniaplc risht of 2ll stotes, without which sovercignty cocs not
exist, =nd bthat cvery statc is alonc compctent to judse whether in a
given case it is waging o war of defense. And he arpued that no effeec~
tive interastional procecdurc had becn cstablished "by which the coLrunity
of states can, cven: against the will of the possessor, change conditions
thnt have become intolursble, in order to provide life with the safety
valve it rust have if it is to ~void an explosion". He concluded,

"Tn the practice of thc relations betwecn states tnerc cxisted - at
least during soveral years prior to 1939 - no effcetive general ruling
of international law regarcing prohibited warfare',

Dr. Johrreis arsucd that the imposition of s.untences agninst incivi-
dunls for breach of poace between status would be rovolutionory and
would presupposc laws other than thosc¢ in forec when the actions laid
before the Tribunnl took place. MOf course the acts of state arc the
ncts of mea", he said, Pbut thcy are in fret acts of state, i.e., acts
of thc state carricd out by its orgnns and not the private ncts of
wr. Saith or lir. .obinson, “hat the Indictment is doing when, in the
nane of the world commmnity os a legel unity, it wants to have indivi-
duals legnlly sentenced for their decisions regerding war and peace is
«esesss LO destroy the stote acntally."

Dr. Jaarreis argucd, "In o state in which the cntire power to mcke
final decisions is concuntrated in the honds of a single individucol,
the orcers of this one .nn are absolutely binding on the nmcmbers of the
hicrarchy., This individual is their sovereign, their logibus solutus
vesesls He claimed that officials had "neither the right nor the duty
to wxamine bhe orders of the monocrat to detcruine their legality'.

Zoch pillar of Dr, Jahrreis! arguacnt rosted on the foundation of
stotc sovereisnty. He arpucd that the accused had the riguat to rely
upon the conception of sovercignty 2s it had developed in Buropean
history. "Should things reach the point", he said, "wherec, according
to general world law, the mcn who participated in the planning, prepara-=
tion, lounching and prosceution of a war forbidden by intcernational
law could be brought before an internotional criminal court, the decisions
rezarding the state's ultimate problens of oxistence would bc subject
to supcerstatce control. Onc could of course still call such states
sovercisn, but they would no longer be sovercign,!



T

IV. JUDGLEN

Tindings and Sentences.,

In handing down its opinion, on Septewber 30 and October 1, 1946,
the Tribunal formulated in detail and at length, findings on all issues
raised by tihe Indictment, It described, by direct refereace to the
evidence, the origzin and aims of the Nazi Party, the seizure of power,
the consolidation of povier, ireasures of rearmament, the common plan and
conspiracy for ajzsressive war, preparation for aggression, the planning
of aggression, the seizures of Austria and Czechoslovakia and the military
ag ression against other nations named in the Indictment, and it found
that certain of the defendants planned and waged aggressive wars against
twelve nations, as charged in Counts One and Two of the Indictment,

The Tribunal made similar findings as to “iar Crimes and Crimes against
Humanity, particularly tiie murder and ill-treatment of prisoners of war,
the murder and ill-treatment of civilian populations, the slave labor
policy, and the persecution of the Jews, ard it found that such crimes
had been committed by certain of the defendants as charged in Counts
Three and Four of the Indictment,

The Tribunal then considered the evidence against the accused
organizations and held that, vith certain exclusions and limitations as
to tiwme, the prosecution nad sustained the burden of proving the
criminality of the Leadership Corps of the Nazi Party, the 3S, the SD
and the Gestapo; it refused Lo declare criminal the SA, the Leich
Cabinet and the General Steff and High Command., The Tribunal carefully
reviewed the evidence against each indicted individual, giving particular
attention to the testimony and statements of the accused and to evidence
introduced by the defense, and held that the prosecution lhiad sustained
the burden of proving, beyond a reasonable doubt, that all deflendant
viere fuilty under at least one count of the Indictment, vith the ex-
ceptions of Schacht, von Papen and Fritzsche, who were accuitted. The
sentences pronounced upon the guilty are set out in the Appendiv.

The Soviet membper of the Tribunal dissented from the acquittals of
the individual defendants and of the Reich Cabinet and the General Staflf
and High Command. In eciect, the Soviet judge felc that the prosecution
had proved a suilificient case a,ainst all the individual defendants and

against 211 th»'arysnisations named in thne Indictment, with the single
exception 27 Lue SA.
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Law of the Case.

fhe Tribunal recognized in its final judgment thaat the basic law
of the case, by and under vhich it was bound to render its decision,
was the Charter. The Judgment statess !"The Charter is not an arbitrary
exercise of power on the part oi the victorious nations, but in the view
of the Tribunal, as will be shown, it is the expression of international
law existing at the time of its creation; and to that extent is itself
a contribution to international law," But in discussing the legal argu-
ments advanced Ly counsel for the defense and the prosecution, and in
construing and applyinz the Charter, the Tribunal declared principles
of law wihich were not only determinative of the issues in this case but
which will establish new and important precedents in international law,

'he Charter of the Iribunal is binding upon all nations who have
adhered to it. Iio one-of the twenty-three nations who have signed the
Charter can now contest in auny future litigation that the waging of
agsressive war is criminal. But the law of the Charter must be applied
and coastrued by courts, and the construction placed upoa it by this
Tribunal sets an iagportant preeedent for all nations and all courts in
the future. For this reason, the discussion by the Tribunal of the law
of the case is of paramount importance, and the following are significant
cdeclarations of law:

1. The initiating and waging of agrressive war is a crime. The
Tribunal said: "i/ar is essentially an evil thing. Its consequences are
not confined to the belligerent states alone, but -fiect the whole world.
To initiate a war of aggression, therefore, is not only an international
crime; it is the supreme interiiational crime differing only from other
war crimes in that it containe within itself the accumulated, evil of the
wnole,"

2. The principle that there can be no punishient without a pre-
existing law is valid and is not violated by the conviction of these
accused. The Tribunal accepted the proposition that a person should
not be punished for comnitting an act which he did not know to be
criminal at the time he coimitted it. But, the Tribunal observed,
"the ma:cim nuilwg crimen sine lege is not a limitation of sovereignty
but is in ,caneral a priaciple of justice!, and it declared that it
would be unjust aot to punish those who attacked neighboring states in
defiance of trecaties and assurancss.

The Triobunal, however, held that the waging of aggressive war
was criminal at the tiine the defendants committed their acts of
aggression. Tne Tribunal stated that the renunciation of war as an in~
struront o national oolicy by the Kellogg-Briand Pact of '1928,to



wnich Germany was on2 of sixty-three  signatories, ''necessarily involves
the proposition that such a war is illegal in international law, and that
those who plan and wage such a war, with its inevitable and terrible
consequences, are commivting a crime in so doing", The fact that the
Pact does not expressly provide that such wars are crimes and does not
establish courts to try those who violate it, does not inject an ex post
facto feature any uore than the Hague Convention of 1907 which prohibits
certain methods of wea; ing war but wnich does not. designate such practices
criminal or set up courts to try and punish offenders, Yet military
courts have long tried and punisned individuals for violating the rules
of land warfare laid down by the Hague Convention, The Tribunal found
support for its ianteroretation of the effeet of the Kellogg-Briand Pact
in freguent declarations that the waging of aggressive war was’ criminal,
expressed in draft treatics, protocols and re¢solutions antedating the
Pact of Paris.,

3. Individuals may propcrly be held accountable for the waging
of aggressive war and tney cannot claim protection by the doctrine of
otate sovereignty. The Tribunal cited casc law supporting the view
that individuals may be ncld accouatable for offenses against the laws of
nations, and stated: "Crimes against international law are committed by
men, not by abstract cntities, and only by punishing individuals who
commit such crimes can the provisions of international law be enforced.”
This ruling is, of course, limited only to offenses which are recognized
as international crimcs, and could in no way form a precedent for hold-
ing leadcrs of stabtes pcecrsonally accountable for treaty violations by
their governments ihicin did not involve the commission of crimes. Nor
is it to be feared that the ruling will affect irrmnities which have been
long recognized, approved and applied by nations in diplomatic relations.
The Tribunal stated: "The principle of international law, which under
certain circumstances, protects the representatives of a statc, cannot be
applicd to acts which are condemned as criminal by international law,"

Cn the other hand, thc Tribunal has, by this declaration, greatly
expanded the legal responsibility of all persons with respeet to obli-
gations under national ond international law, The Tribunal said: "The
very cssence of the Charter is that individuals have international duties
which transcend the national obligations of obedicnce imposed by the
individual state."™ Undcer this language, not only arce leaders of a nation
personally responsible for crimes which they cause to be committed in the
name of the state, out all citizens are held to the standard of moral
behavior required by the international law of crimes and may be held
accountable for violations thereof committed by them while acting under
tine authority of the state. .The effect of this reasoning is to make
every purson a citizen of the world with dutics under internationszl law
which transcund obligntions which may be imposcd upon him by rcason of
his citizcnship in a soverceign state,
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L. The Tribunal construcd the Charter ns limiting the scope of
conspir:cy to the 1n1t1huln and woging of aggressive wars The Tribunal
rcejeeted the charges in Count Cnc of the Indictment that the defendants
conspired to comuit war crimcs and crimes ngainst aumciity, and consider-
ed only the conspirncy to prepere, initicte and wege aggraessive wor.

The Tribunzl did not, of coursc, pass upon the guestion wiacther a prov—
able conspiracy to commit wor crimes or crimes against hwmanity would be
a cognizable criwc under international law, or wisther a consplrﬁcy to
coimit such crimes hnd, in fact, been proved by the prosceution in this
cnsc, but the Tribunal did hold the concept of conspiracy under the
Charter to a much more rostricted definition than vaat set forth in the
Indictment which the prosccution sought to prove.

5. The Tribunal held that the conspiracy to wage og ressive wor
must be clearly st ollshbd and closcly related to the tlnb of dccision
and action. Th¢ theory of tho prosccution on the conspiracy count was
that the historical development of the Nazi systom, from the scizure of
power to the actual invasion of neighboring states, was o part of the
common plan to wage aggressive war, But the Tribunal held that the
conspiracy to wage aggressive wor had to be clearly outlined in its
erimin~l purposcs ~nd could not be too for removed from the time of
dueision nd action. The Tribunal found thot a conspiracy to wage

aggressive war did exist at least as early as Novomber 5, 1937, the
datc of the first of four scerct mcctings, attended by ccertain top
militory ~nd political lunders, at which Hitler unequivocnlly stated .
his intention to attack ncighboring nations with force of armse. This
limitation upon the scope of the conspiracy to woge aggressive war
did not scriously affcet the proccedings, howover, since most of the
defendants had been independently nccuscd of waging aggressive war
under Count Two of the Indictment.

6. The Tribunal held that the rules of land worfarc sct out in
the Haguc Convention of 1907 were declaratory of laws and customs of
war ond were binding upon Geraany even though a2ll belligerents were
not partics to tac Convention. The Hague Convention of 1907 contains
2 "gonoral participation’ cl use to the cffoct that the rules laid down
do not apply cxcept betweon contracting powers, and then only if ¥
the belligercnts arc partics to the convention, The foet that some of
the belligerents in this war were not partics to the Convention raiscd
the question whether the accuscd could be held responsible for the
vast war crimes coumitted in the Iastern territorics. Thc Tribunal
pointud out that the Hoguc Convention itsclf declarced that it was
an atteapt "to revisc the gencral lows ond customs of war!" and
hcld that by 1939 these rulcs had been rccognized by
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21l civilized notions and had become a part of the uanwritten laws and
customs of war. It applicd the same reasoning to the Geneva protocol
of 1929 on the¢ treatment of prisoncrs of war to which the Sovict Union
was not a signatory.

7. The Tribunal held that to constitute crimes against humanity
under the Charter thc acts roliced on must nave been in cxecution of, or
in comicetion with, agarcssive wor, The Charter defined crimes agninst
humonity os cortain offcnscs committed against any civilian population,
before or during the war; or persccutions on political, racial or re-
ligious grounds in cxccution of, or in conncction with, any crime within
the jurisdiction of the¢ Tribunal, The Charter was thus open to tho con-
struction that the Tribunal had jurisdiction over (1) crimes committed
by the accused against the Cerman people or other civilian populations
before and during the war, and (2) persccutions committed in connection
with such crimcs, war crimcs or crimes against the perce, .as defined in
‘the Chorter. The Indictment followed this construction, Count Four
distinguishing between crimes against civilian populations, and persccu-
tions in conncetion with the common plan sct out in Count One. The
Tribunal, however, construcd the phrase "in exceution of, or in conncetion
with, any crimc within the jurisdiction of the Tribunal" as modifying
the elouse defining 211 crimes ageinst humanity. The Tribunal stated
that insofar as inhumanc ccts committed after the beginning of the war
did not constitute war crimcs, they were 21l committed in exccution of
or in connection with aggressive war, and constituted crimes against
humanity, but it climinated from its jurisdiction crimes ond persecutions
committcd by the accuscd agrinst the German people or other civilian
populations before 1 Scptumber 1939, This mcans that the defendants
have not becn placed in joopardy for mistrcatment of German civilians,
for false imprisonmcnts, for Jewish persccutions, for beatings in-
flicted upon Social Democrets or union leaders and similar offenscs
comnitted prior to Scptember 1, 1939, although they have becn placced
in jeopardy for such officnses committed aftcer that date.

8« The Tribunal accopted the concept of "zroup criminality" but
held that "mere membership' in a criicinal group is not sufficicnt to
attoch criminality to the member. The Tribunal said that an important
and well-established legal principlc is that criminal guilt is personal
and mass punishment should be avoided. On the other hand, it rccognized
that an organization may be criminal, if it consists of a group bound
togecther for a common criminal purpose, But no mcmber of such group
could be held personally licble by reason of such membership if he was
without knowlcdge of the eriminal purposcs or acts of thc organization
or was draftcd by the state for memboership, unless porsonally implicated
in the commission of criminal acts as a mcmber of the organization.
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9. Ih¢ Tribune l;avlu that the burden was upon the Prosccution to
prove ci iminnlity of the accused beyond a rensonzblc doubt. Although,
under Anolo—Ambrlcﬁn criminal law an accused person is prcesumed to be
innoceat ~ond his guilt must be proved beyond a reasonable doubt, these
standards of proof arc not recuircd under contincntol law and were
not specificd in the Charters Yeot, in the interest of justice, the
Iribunal rcouircd the prosccution to meet this hign standard of proof.
In thc acquittal of Schacht the Tribunal said: "The Tribunal has
considered the whole of this evidence with great carc, and comes to
the conclusion that this nccessary inference has not been ¢stablished
beyond a reasonadle doudt'e In the acquittal of von Papen, it uscd
this lznguwb T3yt it is not ustablished beyond a reasonable doubt
that this was the purpose of this activity". (Italics added.)

L{fcet of the Judgment.

Or:-nizations. The London Agrceciment contemploted nandling the
problcm of the Nozi ceriminal organizations in two stages: (1) a declara-
tion of criminality of certoin orgronizations by the Intornotional Military
Tribunal, aftor o trizl in which the organization would itself be rcpre—

scnted in court, and (2) subscquent trials of individuals for the offense
oi mumbersnip in such orgonizations declared criminal by the International
iilitary Tribunal, in any such casc the finding of criminality of the
organization to be conclusive.

After the adoption of the Chartur, the Allied Control Council

cnacted Law No. 10, which declarcd that among the crimes cognizable

by the occupying powcrs was thc offcnse of membersihip in cabegories

of groups or org:nizations deelared criminal by the Intcrnational
idilitory Teibunal, ond which cuthorized imposition of punishincnts
including tinc death scentcence and life imprisonment. Subscquently,
Iilitary Government (U.S.) initiated the cnactment, by the three
GerimanLinder in the U.Se Zone of Occupation, of the Law for Liberation
of 5 ninrch 1946 under which German tribunals arc cuthorized to impose
anctions ngainst active Nozis, meximum sanction being ten yenrs labor
in 2 work camp. Active porticipation in vorious organizations, in—
cludlng those declared criminal by the Intern-tional kilitary Tribunal,
is onc of the tests of clossification undcer that law,

‘he Tribunal cxpressly limited its deelaration of group criminality
to pursons who became or rumrinced members of the organization with
knowlcdge thot it wns being used for criminal acts or who werce person—
ally implicatcd as members of the orgnanizationmn in the commission of such
crimes. It rcecommended that punishment of individucls for membcrship
in the orgonizations declared criminal should be standardized through—
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out bthe four Zoncs of Uccupation in Germony, that doublce punishmont
should bc avoided, ~nd thot punishment should not cxcced sonctions
provided by the Law for Liber~tion, Thcse recoimendations have been
obscrved by the four occupying powers in the enncbiment of quadrip-rtitc
denazification legislation under which most cascs of membership in
criminal organizations proocbly will be punishced. Anacndinents to- Control
Council Law No. 10 may be advisable to give complete cifect to these
recowacndations of the Tribuncl.

The fact that certain of the organizations were ncquitted of the
charge of criminality does not operate cither (1) to acquit all mcmbers
of said orzonizations for erimcs which they mny have committed ns menboers
thercof, or (2) climinote ~ctive membership in such orgrnizations us
a factor in determining the category into which such porsons should be
placed under denazificntion procecdings. In passing upon the erininal-
ity of cach organization nomed in the Indictment, the Tribunal cxpress—
ly cxcludcd persons who hod ceased to belong to the orgonizotions prior
to 1 Scptember 1939, - This limitation was imposcd beeause the Tribunal
held, in effeect, thot it wns wit hout jurisdiction undcr the Charter to
consider crimes cgrinst hunnnity committed prior to that datc. The
crimes committed by the organizations in Germeny and the support given
by them to the devcloprcnt of hiazi institutions ~nd mcthods in Germany
prior to 1 Scptumber 1939, werce thus not in issuc under the Charter
as construcd by the Tribunal, and the acquittols or limited convictions
of thc organizations could not be plended in bar by nembers thereof
categorized for denazification.

Individuals. Schocht, von Papen and fritzsche werc acquitted by
the Triounol on ~ll counts on which they werc indicted. The question has
ariscn whether it would be proper, in view of these acquittals, to
periit institution of proccodings against them under denazification
legislation. It is fundamcntal that no person should twicc be placed
in jeopardy for thc same offensc. Denazification proccedings arc
basically retributive rather than penal in character, howaver, and the
sonetions imposcd arc by vay of reparations for the protcetion of a
deioeratic socicty in Gerimny 2nd not as punishucnt for criminal acts.
As shown in thc preceding parcgraph, furthermore, it is possible in
¢ach case to imposc sanctions based upon chorges other thon thosc of
which the accused were ccquitbed by the Tribunal. The prineiple of
double jeopardy would not, thcrefore, be violated by action token
against the accuitted defundants under dennzification legislation.

b



~hether these acquitted defendants, or other defendants who
roeceived less than the death scntence following conviction by the
Iribunnl, nay be cxtradited to other countrics or releascd to German
authoritics, ~ftor complction of sentenee, for trial or specific
charges not included within these for which they werce indicted before
the Iribuncl,raoises questions of policy as well as legel problens,
Unitcd Nations which werc not members of the Tribunal were nonethe—
less perndtted to submit cvidence agninst defendents nccused of crimcs
committed against them or within their territorics. liany of the smaller
countriecs of Iuropc mrintained delegations at Nurnberg for that
purposc throughout the trial. Since none of the defondants has becn
placed in jeopordy for crimcs against numanity committed prior to
1 Scptumber 1939, in soimc instances basis for subscquent trials may be
found in specific criics committed prior to that datc.

Of‘&h,éivb}nilitary lcaders who were triced by the Tribuncl, all
were found guilty of waging nggressive war, ~nd only Docnitz was found
not zuilty of conspiring to wige asgressive war, All of thesc accused
were ricnbers of the General Stoff ond High Commnnd o8 defined in thce
Indictmcnt. In view of their convietions, the fact that the Tribunal
deelined to declare the Generzl Staff and High Cominnnd to be a
criminal organization asswucs less signifieance.

The Tribunal found thnt Docnitz ond Ziacder had violatced the London
Protocol of 1936 ngainst unrcstricted submarine warfarc, but refused
to imposc sentences upon tiicn for thnis breach of internntional law
beeruse of like breaches during the war by the Unitod Stotes ond Greot
Britain. The neccssary iaplication of this ruling is that the London
Protocol is no longer ~ccoptoble internnational law beeccusc of déviations
from it by its principel signotorics, since the Tribunal rejected the
argument . that a rule of land or sea warfarc which is violated by 2
belligerent during o war cannot be considered a punisihcble offense if
it hos likewise becn violnted by the opposing belligercents.,

The acguittal of Scanent is not an acquittal of Nazi industrinalists
and finoncicrs gonernlly, Schaacht was ccquitted of the charge of waging
azgressive war beeousc he did not actively participate in the planning
of a2ny of thoe specific wars of rggression charged in the Indictiment, He
was acquitted of the charge of conspiring to wage aggressive war bechusc -
the Tribunal held thet it had not buen cstablished beyond o reasonable
doubt that 2t the time he cxereiscd a leading role in governiacnt and
finance he knew of the cggressive plans. Thatthe acquittal of Schocht
on this count docs not nccessarily offcr cowfort to other lending in-
dustrialists -nd finonciors is shown by the Iribunal's stotciacnte
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"Hitler could not nmoke czgzressive war by himsclf. He had to have the
coopur~tion of statusmen, military lenders, diplomots ond business men.
when they, with kaowlcedge of his nims, gave him their cooperation,

they made themselves portics to the plan he had initiated.” The con-
fincment by the Tribun~l of the conspirsey to whge nggressive war to
norrow limits will not help any industrialists and finoneiérs who
dircetly participated in planning oand initiating wars of nggrcssion.
Nor will thc¢ acquittol of Schoacht be of aid to industrialists who
prrticipated in spolintion of occupied countrics or cmployed slave
lobor in their factorics,

The Charter provided thnt in case of guilt, scentences should be
carricd out in accordancce with orders of the Control Council for
Gérmony, which might a2t ony time reduce or otherwisc alter the scntences,
but could not incrcose the scverity thercof. Accordingly, o fifteun-—
day period wns allowed prior to carrying out of sentcnces, during which
time the Control Council considered petitions for clemency from the
following: DBormonn, Frick, Rosenberg, Streicher, Reedor, Goering,
Fronk, Keitel, von Neurath, Jodl, S.yss-Inguart, von Ribbentrop; Hcss,
Funk, Docnitz and Scuckcele. Counsel for von Schirscin submitted o
lettor for the purposc of proescrving his right to petition for clemecncy
on a latcer datce Only Keltenbrunncr and Specr failed to submit peti-
tions. Appenls wore filed on behalf of the four organizations which
had been deelarcd eriminsl, the 8S, SD, Gestapo 2nd Leadership Corps
of the Nozi Party.

Heving given carcful consideration to the petitions, the Control
Council confirmed the scentences in every instonce, rejecting scoveral
pleas thot cxcecutions be corricd out by shooting rather than by
hanging, ~nd ordcred the¢ cxccutions to be carried out by a special
quadripartite commission, The only poersons permitted to witness the
vxeeutions, in addition to pursonnel of the commission, woerce cight
press roprosentatives, two from cach of the prosceuting powcrs.



V. THE EXECUTIONS

The final cct in this history-making International Nilitary trial
begon ot cleven minutes prst one o'clock in the morning of 16 October
1946, when the white-foced former foreign minister, Joachim von [iibbon-
trop, stupped through the door into the cxecution chember at Nurnberg
~nd faced the galiows on which he nnd. the others condemned to die by
the Tribunal were to be hanged. Less than threc hours before, Goering,
the No., 2 Hazi, had followed the example of the Noe. 1 Nazi by taking
his own life in his ccll even as the prison officcer was woalking to the

ccll block to cnnounce the final action of the Allicd Control Council
on the¢ scntences posscd,

Ribbentropt!s honds were unmanacled and bound behind him with a
leather thonge He walked to the foot of the thirtcen stairs leading
to the gallows platform. Hc was asked to state his namee Flanked by
two guards ~nd followed by thc Chaplain, he slowly mountcd the stoirs.
On the platform, h¢ saw the hangman with the noosc of thirtecn coils
and the hangmon's ossistant with the black hood. He stood on the trep
and his feet were bound with o webbed Army belt, He was asked to state
any last words, and said: "God protect Germany. God have mercy on
my soul, Iy last wish is that German unity be maintained, that under-~
standing between East ~nd licst be realized and therc be pcace for the
world." The trap was sprung and Ribbentrop died at 1:29,

In the same woy, cach of the remaining defendants to reccive
capital scntences approached the scaffold and met the fate of common
criminnls., All, exccpt the wordy Nazi philosophoer, oscnberg, uttered
final statemcnts. Keitel spoke as a Prussian soldicrs "I call on the
Almighty to be considerate of the German people, provide toenderness and,
merey. Over 2,000,000 Germen soldiers went to thoir deaths for their
Fatherland beforc me. I now follow my sons. All for Goerm.ny.”
Gestapo Chief Kaltenbrunner declared apologetically:s "I scrved the*
terman people and my Jathicrlond with willing heart., I did my duty
according to its lows. I am sorry that in her trying hour she was not
lcd only by soldicrs. I rogret thot crimes were committed in which I
had no part. Good luck Germeny." Fronk said quictly:s "I am thankful
for the kind treatment which I received during this incarceration and I
pray God to rcceive me mereifully," Frick spokc only the phrase, "Let
live the cternal Germany". Streicher shouted "Heil Hitlerl" as he
climbed the stoirs and followed with the words: "Now I go to God,
Purinm Festival 1946, und now to Gode The Bolshevists will onc day
hang you. I am now by God my fother," And his lost words were,
"Adcle, my dear wife'. Souckcl protested: "I die innocently. The
verdict was wrong. God protect Germony and make Germony great again.
Let Germony live wnd God protect my family." Jodl spoke in the manncr
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of 'n officcr addrcessing his troops. "I salute you, my Germany,"
Scyss-Inguart climaoxcd the final statcmentswhen he said: "I hope that
this c¢xecution is the last act of the tragedy of the sccond world war
and that a2 lesson will be lecrned so that peace and understonding will
be realized among the nations, I belicve in Germony."  Scyss—Inquart
dicd a2t 2:57 less than two hours ofter von ilibbentrop hod cntercd the
¢xeeution chomber,
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VI. CONCLUSION

The trisl of the top linzi war leaders having been brought to
successful conclusion, it is now tac task of Military Covernint and
of the Theater JuJJ‘ Advocate to apply the principles of law laid down
in the judgment off the Internotionnl Military Tribunal to the prosceu-
tion of the rewcining Geruen wor eriminals, to the cnd that, ns far as
possible, the guilty sncll be punished nccording to the mngnitude of
their personal crimes or the degrec of their participation in the general
crimcs of the Nazi regime.

Punishment of waor lenders will be earricd out in the Us S. Zone
by four scporate procedurcss

(1) lajor Geruen viar loaders will be brought to trinl before
Lilitary Tribunals sct up under lidlitary Governient Ordinance No. 7.
The United Stotes Chicf of Counscl for Jiar Crimcs is the prosceuting
authority under this ordinancc. This ~ctivity is the dircet secquel
to the tri2l of the top twenty—-two Gormon war liaders.

(2) Trials of CGourinns for comuission of war crimcs cgeinst American
militory persormel ~nd atrocitics committed in concentrotion canps over—
run by Aucricon armics, orc being held before Speein 1 iilitary Courts
sct up at the dircction of the Theater Coumendere. The Theater dJudge
Ldvoeate is the prosccuting authority for thesc trisls.

(3) - Gerimans who are charged with connitting crimcs aga i st
humanity upon otner vaﬂ"us, in violation of Guri~n law, oy be tried
in the ordinary Germon crimdnal courts.

(4) Otacr Gurasns who have substontial responsibility for the
crimes of the Hitler regime, by resson of wetive partiecipation in the
ezl systui, will be subjeet to sanctions imposed by Gernnn tribuntils
undcr the Law for Liberntion from National Socialism nand HMilitarism
of 5 lMarch 1946.

Consurmation of this program will s~tisfy thc objective of
the Potsdam Agreuiacnt thet, "Wor criminals, ~nd thosc who have particip-
ated in plonning or carrying out Nazi centerpriscs involving or rosulting
in atrocitics or war crimes, shall be ~rrested and brought to judgment®s
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